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INDEX. 


ABATEMENT. 


See Ejectment, 3. 
Pleading, 6, 7. 


ACCEPTANCE. See Bill of Exchange, 1, 2. 


ADMINISTRATORS AND EXECUTORS. 


1. An administrator who received Confederate money in 1862, and 
does not, by his returns, or on the trial of a suit commenced against 
him in 1871, give any explanation of what became of the money, or 
what he did withit, cannot complain at being held liable for the full 
amount so received, especially when the verdict is for four years less 
interest than what was due. King v. Newton et al., 150. 

2. Under section 2406 of the Revised Code, if one chargeable as execu- 
tor de son tort die, his administrator, as such, is chargeable in the 
same manner and to the same extent as was his intestate, but the ad- 
ministrator does not himself become an executor de son tort by taking 
possession of property found in possession of his intestate, at his death, 
even though that property was in the possession of the intestate as the 
executor de son tort of another deceased person. Alfriend & Coleman 
v. Daniel, ex’r, 154. 

3. When plaintiffs sue in their representative capacity, on a note due 
to their testator or intestate, and there is no plea in abatement filed at 
the first term of the Court, the plaintiffs are not required at the trial 
term to prove that they have been legally appointed executors or admin- 
istrators. Aliter, if their letters testamentary or of administration 
constituted a part of their title to the property sued for. Hazlehurst v. 
Morrison, 397. 

4. A judgment against an executor or administrator, where there is 

no plea, that the sum recovered ‘‘be levied of the. goods and 
668 chattels, lands and tenements *of the testator or intestate,’’ is 
sufficient, under section 3515, Revised Code, without adding the 
words ‘in the hands of, etc., to be administered.’’ ‘These last words 
are not required by said section. Wolfolk, adm’r and ex’r, v. Kyle, 419. 

5. When the maker and indorser ofa promissory note are dead, and 
the administrator of the maker is also executor of the indorser, and 
suit is brought on the note against him in both capacities, though the 
judgment does not specify the relation of maker and indorser, it is good 
against him, at least, so far as he is the representative of the maker, 
and if levy be made accordingly, he cannot arrest it on that ground by 
affidavit of illegality. Ibid. 


AFFIDAVIT IN FORMA PAUPERIS. See Certiorari, 1. 
AMBIGUITY. See Evidence, 29. 
AMENDMENT. See Claim, 2. 
APPROPRIATION OF PAYMENTS. See Attorney, 2. 
ARBITRAMENT AND AWARD. 


1. An award of arbitrators was, by order of the Court, entered on the 
minutes, during the November term, 1871. At the same term, excep- 
tions to the award were filed. No further action was taken at that term. 
At the ensuing April term, a demurrer to the exceptions was heard and 
sustained, and an order to that effect entered on the minutes. At the 
time of hearing the demurrer, leave was granted to defendant and time 
given to amend the exceptions. On the next day, the amendment was 
made and sworn to in open Court, though it does not appear to have 
been then filed. On the 28th of June, the juries were discharged for 
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the term, and the Court adjourned to the 26th of the ensuing August, 
to hear motions, etc. On that day, the plaintiff moved for judgment on 
said award and forexecution. Defendant objected, and the Court 


669 allowed the amended exceptions to be filed, and *certifies to this: 


Court that he ‘‘regarded the application for leave to amend as be- 
ing in all the time, and why the order dismissing the exceptions was 
entered on the minutes, he did not remember :”’ 

Held, That as it does not appear that plaintiff made any further 
motion, or asked for a tria! inthe case before the discharge of the 
juries, and had notice of the intention of defendant to file the amended 
exceptions, and leave granted therefor, and the Judge, who knew 
all the facts, holding that the time he had granted had not expired, it 
was not error in the Court to allow them to be then filed. Tumlin v. 
The Virginia H. Insurance Company, 26. 

2. Where exceptions to an award did not contain all the evidence 
submitted to the consideration of the arbitrators, a demurrer thereto 
was properly sustained. The Barnesville Manufacturing Company v. 
Caldwell, 421. 

3. When exceptions were filed to an award, which were, on demurrer, 
held by the Court below to be insufficient, and it appeared by the record 
that the exceptions were on the ground of a mistake alleged to have 
been made by the arbitrators in charging the excepting parties with 
certain items, especially one of $3,500 00, which, it was alleged, was 
clearly not a proper charge against them, as would appear by the 
evidence, which evidence was partly set forth in the exceptions and 
partly referred to as contained in the books of the parties who are 
merchants, which books, the exceptions stated, were in the presence of 
the Court, but being voluminous, were not attached by abstract : 

Held, That the contents of the books were a necessary part of the 
exceptions, and the plaintiffs in error having failed to complete their 
record in the Court below by having such abstract in fact attached and 
sent here as part of the record, under the certificate of the clerk, this 
Court will not reverse the judgment of the Court below, it being impos- 
sible for us to say, in the absence of said abstract, whether he was 
right in his judgment or not. Richmond & Co. v. Phillips & Flanders 
et al., 542. 

ATLANTA—CITY COURT OF. 


The City Court of Atlanta has no power, under the Act organizing 

said Court, to grant new trials, nor-can that power be derived 

670 from that provision in the Constitution *allowing writs of error 
from the judgment of City Courts. Tate v. The State, 37. 


ATTACHMENT. 


1. An affidavit made by the plaintiff in attachment that the debtor 
“tis indebted to deponent to the best of deponent’s belief, in the sum 
of $1,000 00, and that said ...... resides without the limits of the 
State,’’ is not ‘‘a substantial compliance in all matters of form,’’ re- 
quired by the attachment laws of this State, and is fatally defective. 
Black v. Scanlon, 12. 

2. A motion to dismiss an attachment founded on such an affidavit 
may be made whenever the case is called for trial. Ibid. 

3. Where land was sold under a judgment obtained against the 
defendant in the United States District Court, of older date than the 
levy of an attachment returnable to a Superior Court of this State, but 
the levy of the execution, based upon said judgment, was made after 
the levy of said attachment, and the plaintiff in attachment was 
present at the marshal’s sale when the claimant purchased, and made 
no objections, the purchaser obtained a valid title. Studdard v. 
Lemmond, 100. 

4. Two attachments were placed in the hands of a sheriff and levies 
made, and whilst the property was in the possession of the sheriff the 
defendant gave replevy bonds, the security justifying, and stated in 
the answer of the sheriff to have been at the time a citizen of the 
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State of Georgia, and no exception was taken tothe bonds at the return 
term of the attachments; at the trial term, judgments were rendered 
against the principal avd security, and executions placed in the hands 
of the sheriff, who made returns of nulla bona; the plaintiff 
petitioned the Court fora rule against the sheriff, who set up the above 
stated facts in his answer, and also that he had acted in good faith; 
the answer was not traversed. The Court did nct commit error in 
refusing to make the rule absolute. Nagle, adm’r v. Lumpkin, 
sheriff, 521. 
5. A non-resident of this State, who is the lessce of a railroad in this 
State, and therefore liable to be sued as was the railroad com- 
671 pany, is none the less liable to be *proceeded against by attach- 
ment as other non-residents are. Breed, lessee, v. Mitchell, 533. 


ATTORNEY. 


1. An attorney at law who was assigned by the Judge of the Superior 
Court as counsel to defend an indigent defendant, on his trial upon 
an indictment in the said Court, and who accordingly did appear and 
defend him, is not entitled by any law of this State to be paid for such 
services out of the county funds. Elam v. Johnson, Ordinary, 348. 

2. Where an attorney at law, in response toa summons of garnish- 
ment issued at the instance of a judgment creditor, answers that he 
hasa certain sum of money in his hands belonging tu the defendant, 
which, before he was served with such summons, he had decided to 
appropriate towards the satisfaction of other judgments than that upon 
which the process of garnishment issued, but had not actually done so, 
because he was awaiting the consent or refusal of the defendant to such 
action, it was not error in the Court to order the fund paid to the oldest 
execution, after allowing reasonable attorney’s fees and costs to the 
diligent creditors bringing the fund into Court. Carr v. Benedict, Hall 
& Co. et al., 431. 


See Certiorari, 1. 
AUGUSTA—CITY COURT OF. 


Where such deposit was $950 00 in gold, and, after demand and re- 
fusal, an action of assumpsit was brought for that amountin gold, 
‘‘or its value in currency,’’ the plaintiff was entitled to recover the value 
of the gold at the time of the demand, with interest ; and as no evidence 
was introduced on the trial showing it was worth any premium at that 
time, the recovery could only have been for $950 00, with interest from 
the time of thedemand. The City Court of Augusta, whose jurisdiction 
is limited to $1,000 00, therefore, had jurisdiction of the case. Hewitt 
v. Brummel, 481. 


AUTREFOIS ACQUIT. See Criminal Law, 9, 10. 
AWARD. See Arbitrament and Award, 1-3 
672 *BAIL. See Sheriff, 2. 
BAILMENT. 


1. Where A is indebted to B, and transfers to him, as collateral secu- 
rity, a receipt given to A fora note for collection, it being fora larger 
amount than A’s debt to B; and the bailee who has the note for collec- 
tion, with knowledge of the transfer and consenting thereto, permits it 
to gointo the possession of A, who collects it and pays Ba portion of 
his debt, the measure of damages in an action of trover by B against 
the bailee, is the unpaid portion of B’s debt from A. AsB would not 
be liable over to A for any balance, his claim for damages is limited to 
the amount of his special property in the note. Sheldon v. The South- 
ern Ex. Co., 625. 

2. On the trial it was competent for the bailee to prove that when he 
was notified by A and B, who were together, of the transfer, he was not 
informed that it was made as collateral security, but, on the contrary, it 
was stated by A that the transfer was made only that the money might 
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be paid to B in the event that A was absent, as he expected to be absent, 
provided B was present when such a statement was made. Ibid. 

3. Under the facts as they appear in the record, it would have been 
proper to have submitted the question to the jury whether B was pres- 
ent at the time A made the statement to the bailee’s agent. Ibid. 


See Warehouseman, 1-7. 


BILL OF EXCEPTIONS. See Practice in the Supreme Court, 
1-11, 13. 


BILL OF EXCHANGE. 


1. If a draft be drawn on an individual, and the drawee, before its 
acceptance, form a partnership with others, and the partners agree to 
use in the business of the partnership the goods, for the payment of 
which the draft was drawn, and to pay for them, and they do so use 
them, and the partner who is the drawee accept the draft for the part- 
nership, the acceptance in binding on the partners. Markham etal. v. 

Hazen & Sons, 570. 
673 *2, Where the names of the partnershipis the ‘‘Republican 
Association,’’ and whose sole business was the publication ofa 
newspaper, called ‘‘The Opinion,’’ and the acceptance is ‘‘accepted 
May 24th, 1867, forthe Opinion newspaper,” (signed) ‘‘W. L.S.,’’ and 
W.L. S. isone of the partners, itis a sufficient identification of the 
partnership to bind the partners. Ibid. 


BOND FOR TITLES. 


1. This Court having held in the case of Bailey v. Park—22 Georgia 
Reports, 116—that a sale of land by the sheriff under an execution for 
the purchase money, in favor of the vendor against the vendee, where 
the vendee has only a bond for titles, and the vendor has not filed and 
had recorded in the Clerk’s office a deed to his vendee for the land, be- 
fore the levy is made, is illegal and void, and also reaffirmed the same 
principle in Harville v. Lowe and Smith, 47.Georgia Reports, 214, and 
this case coming within that principle, and the purchaser at the sheriff’s 
sale being charged with notice, the Court erred in dismissing complain- 
ant’s bill for want of equity : Code, section 3604. Brunson v. Grant et 
al., 394, 

2. If the purchaser at such sale bea third party, and has paid the 
price bid by him, and the same has been applied towards the extinguish- 
ment of the vendee’s debt, he is entitled to be reimbursed out of the 
land to the extent of such payment of suchdebt. Ibid. 


BUILDING AND LOAN ASSOCIATION. 


1. The stockholders of a chartered loan and building association 
agreed unanimously, at a period long antecedent to the time when, by 
the rules of the company, it would close, to cease operations and settle 
their mutual relations on principles of equity. At the same meeting a 
majority of the stockholders adopted by vote a scheme of settlement, 
which repudiated, as a basis, the rule of crediting each stockholder with 
his payments and legal interest thereon, and charging him with his re- 
ceipts and legal interest, but was based upon an arbitrary compromise 
of the assumed rights of the borrowers and non-borrowers under the 

charter, in its ordinary working. A large minority of the stock- 
674 holders protested against this scheme and filed a bill *in equity, 

seeking to enjoin the officers of the corporation from carrying out 
said scheme, and praying that the rights of the parties should be ascer- 
tained and the assets disposed of by the Court on principles of equity 
which the bill claimed simply required each stockholder to be credited 
with his payments and legal interest and charged with his receipts and 
legal interest : 

Held, Even though the rules of the company under the charter were 
not obnoxious to the laws against usury, still, as by common consent it 
was agreed that the company was now to wind up, and as the contracts 
of the parties must therefore of necessity beset aside, and the rules of 
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the charter be disregarded, it was not competent for the majority to 
adopt ascheme repudiating the rate of interest prescribed by law be- 
tween persons having moneyed dealings with each other, and that the 
injunction was therefore properly granted. City Loan and Building 
Association of Augusta v. Goodrich et al., 445. 

2. The cardinal rule for the settlement among the stockholders on 
principles of equity will be to charge each stockholder with his receipts 
and interest on them from the time of the receipt, and to credit such 
stockholder with his payments and interest from the date of the same, 
according to the rules of law for such calculations, to divide the assets 
according to the result, subject, of course, to such equitable modifica- 
tion and adjustment as to expenses, losses, etc., as may appear equitable 
from the proof at the trial. Ibid. 

3. The injunction prohibiting the officers from carrying out the plan 
adopted by the majority ought not to hinder the collection of the debts 
due by the forfeiting stockholders. Ibid. 

4. Under the prayer of the bill it is the duty of the Chanceilor to take 
such order as will insure the speedy payment of the balances due and 
the collection of the assets, including any insurance policies, that the 
company may own or may hold as collaterals, according to the rights 
of the parties in each case, as wellas balances due by stockholders, as 
debts due by persons who had forfeited their stock before the date of 
the assessment, as will insure the speedy preparation of the whole 

matter for a final decree. Ibid. 


675 *CARRIERS. 


1. Delivery of produce to a common carrier, consigned to factors 
under a contract before that time made, is such a delivery to the latter 
as will cause their lien to attach for advances made. Elliott v. Cox et 
al., 39. 

2. An action against a common carrier for negligence in the per- 
formance of his duty as acarrier, under a contract to carry, is an action 
upon the case ex delicto, and may be joined with a count in trover or 
trespass vi et armis, but if the action be for negligence alone, under 
the contract to carry, or if the counts in trover or trespass vi et armis, 
be abandoned, the plaintiff cannot repudiate the contract, either ex- 
pressed or implied, under which the carrier received the goods, and 
recover for an unlawful taking. Southern Ex. Co. v. Palmer & Co., 85. 

3. A carrier who receives goods to carry from one not authorized to 
deliver them to him, is a trespasser, and may be sued in trover for the 
goods, as any other illegal taker may be; but if a suit be brought 
against him as a carrier, charging him with having taken the goods 
under a contract with the plaintiff’s agent, and with neglect of duty 
under the obligations of that contract, and there be no count for a 
wrongful taking or conversion, the plaintiff can only recover for a 
breach of duty, under the contract, as made with his agent. Ibid. 

4. The contract in the record between the Adams Express Company 
and the Southern Express Company is an express contract, signed by 
both parties, in which it is specifically agreed that the Southern Express 
Company should not be liable for ‘‘river risks’’ on any goods delivered 
to it for carriage by the Adams Express Company, and if the owner of 
the goods sue the Southern Express Company, not as a tortious taker, 
but as a carrier under that contract, for negligence, by which the goods 
were lost, he must abide by its terms. Aliter, if he sue in trover or 
in trespass for an illegal taking or conversion. Ibid. 

5. The case of the Southern Express Company v. Shea, 38 Georgia 
Reports, 519, and the case of the Southern Express Company v. Cohen 
& Menko, 45 Georgia Reports, 148, are, as to the facts and the pleadings, 

similar to the present case, and must control it. Ibid. 
676 *6. If an action upon the case, against a common carrier for 
negligence, under his contract, be brought within four years, and, 
after four years have elapsed, the plaintiff amend his writ by adding 
a count in trover, and a count for trespass vi et armis : Query—whether 
the new counts are barred ? Ibid. 
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7. The liability of a common carrier ceases if the goods are taken 
from his possession by legal process. Savannah, Griffin & N. A. R. R. 
Co. v. Wilcox, Gibbs & Co., 432. 

8. It is not the duty of a common carrier to keep his doors locked and 
to refuse entrance to a sheriff, who comes to seize property in the pos- 
session of the carrier, if the sheriff have legal process. Ibid. 

9. When goods delivered to a common carrier for transportation were 
seized by legal process and taken out of his possession by the sheriff, 
and the carrier forthwith gave notice to the consignor and consignee, 
and they made no reply and took no further notice of the proceedings : 

Held, That the carrier had a right to presume they had abandoned the 
property, as subject to the legal process which haa seized it. Ibid. 

10. Where goods arrive at their point of destination and the packages 
or casks are, by the fault of the carrier, in a damaged condition, so 
that they cannot be handled without loss and further damage, it . is the 
duty of the carrier to repair the casks, if possible, before the owner can 
be compelled to receive them, and if he refuse to do this, the owner 
may refuse to receive the goods and may recover the value, and this 
without offering to pay the freights, since the carrier has not completed 
his undertaking. Breed, lessee, v. Mitchell, 533. 

11. Goods are prima facie presumed to have been received by a car- 
rier in good order for shipment, ard if they were not so, it is for the 
carrier to show it. Ibid. 

12. Under the act of Congress, passed March 3d, 1851, entitled, ‘‘An 
Act to limit the liability of ship owners and for other purposes,’’ the 
owners of a steamer, which was a ‘‘first-class freight boat,’’ and ‘‘a 
seagoing vessel,’’ engaged in the carrying trade between Baltimore, 

Norfolk and Portsmouth, are not liable for the loss of goods 
677 by the destruction of the vessel and cargo by *fire, unless caused 

by the design or neglect of the owners. Nor does the fact that 
such owners have formed an association with other companies as car- 
riers, extending their business as carriers into the interior, affect the 
question of liability for such loss. Headrick & Bro. v. Virginia and 
Tennessee A. L. R. R. Co., 545. 
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CERTIORARI. 


1. The affidavit in forma pauperis, allowed by section 3984 of the 
Code to be made by a party applying for a writ of certiorari, cannot be 
made for him by his attorney at law. Selma R. & D. R. R. Co. »v. 
Tyson, 351. 

2. Where a writ of certiorari has been granted, and the Court dis- 
misses the same on the ground of non-compliance by the petitioner 
with some requisition of the statute, and plaintiff in certiorari makes 
application within three months from said dismissal for another writ, 
he is not barred by lapse of time, from having his second application 
heard : 32 Ga. R., 487. Grimes v. Jones, 362. 

3. The facts set forth in the application for the writ of certiorari in 
this case entitles the plaintiff to the granting of the writ. Ibid. 


CHARGE OF COURT. 
1. It is not error for the Court, in a charge to the jury, to state 
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hypothetical illustrations of a legal principle, unless it be done in such 

manner as would imply that they were intended to be used as facts 
which Lad been proven by the evidence. Sharpe v. The State, 16. 

679 *2. It is error for the Court to charge upon a point not in evi- 
dence. Mobley v. Breed, lessee, 44. 

3. Defendant’s counsel requested the Court to charge the jury, ‘‘that 
if they entertained doubts as to the law, the prisoneris just as much 
entitled to the benefit of those doubts asif they applied to the facts; 
that if they entertain a reasonable doubt asto whether the evidence 
is applicable to the law as given them in charge, then the prisoner is 
entitled tothe benefit of that doubt, and it would be their duty to ac- 
quit.’’ And the Court does not charge the written request, but does 
charge that the jury are ‘‘exclusive judges of the testimony. You 
take the law from the Court, the testimony from the witnesses, see 
what it is, and apply one tothe other. You judge of them, and they 
enable youto arrive atthe truth,’’ and also further charged, ‘‘the 
mind of a juror must be convinced sothat no reasonable doubt remains 
of defendant’s guilt; that is tosay, after you have impartially, care- 
fully and solemnly examined and weighed all the testimony in the 
case, if your mind is still unsettled, wavering, not at rest, it would be 
your duty to acquit the defendant, for that is the doubt of the law :”’ 

Held, That the defendant was not entitled to the first clause of the 
written request, and though thesecond clause may correctly state the 
law on the point contained in it, stilla new trial will not be granted, 
because it was not given in charge just as it was written, when the 
charge that was given gave the defendant all the benefit he could 
have claimed under the principle involved in that portion of the written 
request, which was legal. Oneil v. The State, 66. 

4. Where thecourt charged the jury, ‘‘that if there is a theory on 
which the case can be placed, and all of the witnesses speak the truth, 
thatis the true theory, and it is your duty to adopt it. If thereisa 
basis on which you can put the case, and all the witnesses speak the 
truth, it is your duty to adopt that astrue,’’ and immediately adds, 
‘‘but if this cannot be done, and the testimony cannot be so reconciled, 
then look to the witnesses. See what is true and what false. You are 
exclusive judges of this, andin passing upon it you judge it not in 

detached portions, but determine the truth or falsehood of each 
680 fact by the light of all the *testimony in the case. Take each 

witness as he appears, and is presented to you by this record— by 
this testimony—as he appeared to you on the stand,and as his state- 
ments appeared before you, and from other witnesses in the case, 
determine who isto be believed, what portion is to be believed and 
what rejected « 

Held, That this charge was not error; and it placed no illegal 
limitation on the right of the jury to disbelieve any testimony or any 
witness, which, under the law and the evidence, they had the privilege 
to reject as unworthy of credit. Ibid. 

5. Where the charge was given on Saturday evening, it was not 
error for the Court to say to the jury, “if you should make up your 
verdict at any time before twelve o’clock to-night, let the sheriff notify 
me, and I will come to the Court-house to receive it.’’ And the more 
especially was that not error when the Court added, ‘“‘but let not the 
hour control or influence your decision or deliberations. Let not that 
consideration shorten or lighten your deliberations one single instant. 
Examine the case carefully. Ibid. 

6. If a written request be made to charge, legal in its terms and 
pertinent to the matter ontrial, itis the duty of the Court to charge 
at least the substance of it; it is not enough, if by inference it may be 
covered by some other charge, unless that inference be very plain and 
noticeable. Wood v. The State, 192. 

7. Whenthe general charge of the Court astothe negligence was 
correct, an omission to charge as to any particular fact in the testimony 
connected with that question, was noterror. Ifa more specific charge 
had been desired, it should have been requested. Headrick & Bro. v. . 
Virginia and Tennessee Air Line Railway Company, 545. 
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8. Where the issue upon trial was whether a judgment of a Court 
declaring a draw in a land lottery by a minor orphan fraudulent, had 
been obtaived by fraud, it waserrorin the Court, to charge, ‘‘that the 
fact that Kirkpatrick, the informer, designated or suggested that Taff 
was a suitable person to be, and should be, appointed guardian ad litem, 
and that Taff failed to appear and defend the case, were both strong 
circumstances of fraud; that it was not to be presumed that 

Kirkpatrick, the informer, who was seeking to _ con- 
681 demn *the draw as a fraudulent draw, would designate a person 
as guardian ad litem, who would honestly and fairly defend the 
case and protect the rights of the orphan.’’ Johnson etal. v. Wright 


et al., 648. 
CLAIM. 


1. When a mortgage fi. fa. for the sale of a parcel of land was, under 
the orders of the plaintiff’s attorney, levied on the land, and the same 
was sold at sheriff’s sale, and the money raised applied to the fi. fa., 
and subsequently, on a statement that the fi. fa. was lost, the plaintiff 
procured an alias fi. fa. to issue (taking no notice of the sale) and 
caused it to be again levied on the land, and a claim was interpozed by 
one claiming under the defendant in the mortgage : 

Held, That the claimant may attack the plaintiff’s fi. fa. by showing 
that the orders had been complied with, and the land sold according to 
its commands, and that it was not competent for the plaintiff in reply 
to show that said sale was illegal, it having been made whiist there 
Was a pending injunction prohibiting said fi. fa. from proceeding. 
The Court will not permit the plaintiff to set up his own wrong; said 
sale and the return thereof are existing facts, and until set aside by a 
proceeding for that purpose, cannot be treated as null by the very party 
who thus disobeyed the order of the Chancellor. Horton & Rikeman v. 
Kohn, 183. 

2. Under section 3027 of Irwin’s Revised Code, authorizing parties 
having equitable cause of action to institute proceedings for their 
recovery on the law side of the Superior Court, it is not competent for 
a plaintiff in execution on the trial of an issue, made upon an affidavit 
of a ‘‘claimant,’’ of a tract of land levied on by the fi. fa., to enlarge 
and change the issue by alleging that, though the land is not subject 
to the execution, yet it was bought by the claimant from the defendant, 
with full notice that the purchase money for the same was still due to 
the plaintiff, and that the land is therefore subject to the vendor’s lien 
for the purchase money, which is the debt on which the judgment 
levied is founded. The amendment is not sufficiently germain to the 
issue formed under our claim laws to justify it. Cox v. Wadsworth, 

619. 
682 *CONFEDERATE STATES. 


1. When, during the late war, a company of men organized as 
soldiers, though unarmed, were on their way from Columbus to Atlanta, 
with the open intent to offer themselves to Governor Brown for service 
as soldiers in the Confederate army, and a railroad company received 
them on its cars as soldiers, with their baggage, the transportation to 
be paid for by the State or Confederate authorities : 

Held, That both the company of men and the railroad company were 
engaged in an illegal transaction, and the rule in pari delicto, etc., 
applies to a suit against the railroad company for negligence in its 
duty as a common carrier. Redd, ex’r, v. Muscogee R. R. Co., 102. 

2. But when it appeared by the proof that one of the soldiers having 
with him a negro slave, and the railroad company refused to carry the 
slave as a soldier, or as a part of or adjunct to the company, but de- 
manded and received from the soldier fare for said slave as an ordinary 
passenger, the rule in pari delicto does not apply, and if the owner of 
the slave is injured by the negligence of the road, he can recover for 
the injury. Ibid. 

3. An administrator who received Confederate money in 1862, and 
does not, by his returns, or on the trial of a suit commenced against him 
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in 1871, give any explanation what became of the money, or of what he 
did with it, cannot complain at being held liable for the amount so 
received, especially when the verdict is for four years less interest than 
what was due. Ibid. 

4. Where a trustee received a large sum of money in April, 1860, and 
in February, 1864, obtained an order from the Judge of the Superior 
Court, authorizing him, as trustee, to invest the fund then in his hands 
in Confederate money, in Confederate bonds, which was done, and the 
same became worthless, it was error to charge that the order of the 
Judge of the Superior Court was conclusive proof that it was trust 
money which was so ordered to be invested. Westbrook, trustee, v. 
Davis et al., adm’rs, 471. 

5. When a trustee has received Confederate money during the war 

in the discharge of his legal duty, when it was the common cur- 
683 rency of the country, in good faith, *when prudent business men 
were receiving it, he will be protected, but the facts and circum- 
stances under which it was received, must be clearly and satisfactofily 
shown as evidence of that good faith and the fairness of the transac- 


tion. Ibid. ; 
CONSOLIDATION OF CASES. See Equity, 12. 
CONSTITUTIONAL LAW. 


1. Section 918, Revised Code, authorizing the Governor to vacate the 
eommission of defaulting tax collectors, is not ‘inconsistent with’’ 
Article IX. of the Constitution, which provides that county officers 
*“*shall be removable. on conviction, for malpractice in office, or on the 
address of two-thirds of the Senate,’’ so as to be annulled by said 
Article, or by section 3, Article XI., of the Constitution. The State 
ex rel. v. Frazier, 137. 

2. Article II., section 4, of the Constitution, provides that ‘‘no holder 
of any public moneys shall be eligible,’’ etc., and section 120, Revised 
Code, makes the failure or refusal by all holders or receivers of public 
money of the State to account for or pay over the same, after reasonable 
opportunity, “‘a sufficient reason for vacating any office held by such 
person.’’ Section 918 of the Code provides that the Governor may so 
vacate a commission in case of a defaulting tax collector. Ib. 

3. Pending the proceedings by scire facias against the securities on 
a bond given for the appearance of a prisoner who was charged with the 
offense of murder, an Act of the General Assembly was passed reliev- 
ing the securities from liability on the payment of the costs. The 
Solicitor General had no vested right in the bond to the amount of five 
per cent. of which the General Assembly could not deprive him. Jor- 
dan, Solicitor General, v. Baynes et al., 462. 

4. When a suit was pending, on an express contract, and the defend- 
ant, after filing a plea of the general issue, under oath, withdrew his 
plea and filed the same plea not under oath: 

Held, That under the Constitution of 1868, it was the duty of the 

Court to render a judgment for the plaintiff. on proof of the alle- 
684 gationsin the declaration, and *it was error in the Court to 
permit the defendant to introduce evidence:in support of his plea. 
Craig v. Pope, 551. 
See Eminent Domain, 1-3. 


CONTINUANCE. 


1. Excitement in the public mind, and excited public feeling in the 
county in which a crime has been committed, is not alone sufficient to 
authorize the continuance of a case. Johnson v. The State, 116. 

2. Where the defendant was indicted for having used obscene and 
vulgar language in the presence of a female, without provocation, the 
absence of a witness by whom he expected to prove that the female was 
at one time pregnant, and absented herself from the community in 
which she lived on that account, was no ground of continuance, as such 
proof, if introduced, would constitute no defense. Brady v. The 


State, 311. 
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3. Where a Justice of the Peace is charged with false imprisonment 
under color of legal process, the warrant under which the arrest was 
made being set out in the indictment, he is not entitled to a con- 
tinuance on account of the absence of a witness by whom he expects to 
prove a parol commitment of the person arrested for contempt of Court. 
Campbell v. The State, 353. 


CONTRACTS. See Principal and Agent. 
CORPORATIONS. 


1. A member of a chartered company may, by his acquiescence or 
presumed assent, become bound by the acts of his company, and 
thereby be disabled from setting them up as a defense, when he could 
have so set them up were it not for such presumed ratification. May 
v. Memphis B. R. R. Co., 109. 

2. The original contract between the stockholders of a railroad com- 
pany, as contained in the charter, cannot be materially or essentially 
altered by an amended charter, so as to bind the subscribers thereto 
without their consent. Ibid. 

3. A foreign corporation transacting business in this State, 
685 may be garnished for a debt it may owe anywhere *in this State 
where suit for such debt could be brought. Selma R. & D. R. 

R. Co. v. Tyson, 351. 

4. The stockholders of a chartered loan and building association 
agreed unanimously, at a period long antecedent to the time when, by 
the rules of the company, it would close, to cease operations and settle 
their mutual relations on principles of equity. At the same meeting a 
majority of the stockholders adopted by vote a scheme of settlement, 
which repudiated, asa basis, the rule of crediting each stockholder with 
his payments and legal interest thereon, and charging him with his 
receipts and legal interest, but was based upon an arbitrary compro- 
mise of the assumed rights of the borrowers and non-borrowers, under 
the charter, in its ordinary working. A large minority of the stock- 
holders protested against this scheme and filed a bill in equity, seeking 
to enjoin the officers of the corporation from carrying out said scheme, 
and praying that the rights of the parties should be ascertained and the 
assets disposed of by the Court on principles of equity which the bill 
claimed simply required each stockholder to be credited with his pay- 
ment and legal interest and charged with his receipts and legal interest : 

Held, Even though the rules of the company under the charter were 
not obnoxious to the laws against usury, still, as by common consent it 
was agreed that the company was now to wind up, and as the contracts 
of the parties must therefore of necessity be set aside, and the rules of 
the charter be disregarded, it was not competent for the majority to 
adopt a scheme repudiating the rate of interest prescribed by law be- 
tween persons having moneyed dealings with each other, and that the 
injunction was therefore properly granted. City Loan and Building 
Association of Augusta v. Goodrich et al., 445. 

5. The cardinal rule for the settlement among the stockholders on 
principles of equity will be to charge each stockholder with his receipts 
and interest on them from the time of the receipt, and to credit such 
stockholder with his payments and interest from the date of the same, 
according to the rules of law for such calculations, to divide the assets 
according to the result, subject, of course, to such equitable modification 
and adjustment as to expenses, losses, etc.,as may appear equitable 

from the proof at the trial. Ibid. 
686 *6. The injunction prohibiting the officers from carrying out 
the plan adopted by the majority ought not to hinder the collec- 
tion of the debts due by forfeiting stockholders. Ibid. 

7. Under the prayer of the bill it is the duty of the Chancellor to take 
such order as will ensure the speedy payment of the balances due and 
the collection of the assets including any insurance policies, that the 
company may own or may hold as collaterals, according to the rights 
of the parties in each case, as well as balances due by stockholders, as 
debts due by persons who had forfeited their stock before the date of 
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the assessment, as will insure the speedy preparation of the whole mat- 
ter for a final decree. Ibid. 


COSTS. See Constitutional Law, 3. 
COUNTY MATTERS. 


1. An attorney at law who was assigned by the Judge of the Superior 
Court as counsel to defend an indigent defendant, on his trial upon an 
indictment in the said Court, and who accordingly did appear and de- 
fend him, is not entitled by any law of this State to be paid for such 
services out of the county funds. Elam v. Johnson, Ordinary, 348. 

2. Under the Act of December Sth, 1805, granting to the Inferior 
Courts of the several counties of this State, jurisdiction to authorize the 
establishment of bridges and ferries, etc., it was not within the powers 
of the Inferior Court of Floyd county to grant to any person the exclu- 
sive right to build and establish bridges upon the Coosa and Etowah 
rivers for three miles from the junction of said rivers in said county, 
nor had the said Court or its successor, the Ordinary, under any law 
passed since 1805, any such authority, and the order of the Inferior 
Court granting the exclusive privilege contended for, is without author- 
ity and void. Wright et al. v. Nagle et al., 367. 

3. When, without authority of law, a railroad company, thirty years 
ago, changed the public road at one of its crossings, cut out a new road, 
and, at some expense, built a bridge over a stream said new road 
crossed ; and, by common consent, the old road was abandoned and the 

new one used by the public: 
687 . *Held, That the railroad company, in the absence of any con- 
tract so todo, is not bound tokeep up said bridge, and the mere 
fact that the company first built it, and that it has since. at various 
times, repaired it, (it being near one of its depots,) does not make an 
implied contract with the county that the company will keep it in re- 
pair. Brookins, Ordinary, v. Central Railroad and Banking Company, 


523. 
CRIMINAL LAW. 


1. It is not error for the Court, in a charge to the jury, to state hypo- 
thetical illustrations of a legal principle, unless it be done in such 
manner as would imply that they were intended to be used as facts 
which had been proved by the evidence. Sharpe v. The State, 16. 

2. In this case the jury were clearly authorized to believe that the 
defendant entered the house through a window, into a room wherea 
girl of thirteen or fourteen years of age was sleeping, and got into her 
bed and under the cover, whilst she was asleep, and aroused her by 
touching her person, and that his purpose was to have sexual inter- 
course with her, and they having found, under a legal charge by the 
Court, that from his reckless and daring conduct, his intent was to use 
violence in the accomplishment of his purpose, this Court will not say 
the Court below erred in refusing a new trial on the ground that the 
verdict was contrary to the law or the evidence. Ibid. ~ 

3. The verdict was not contrary to evidence, the case being, under 
the evidence, one where manslaughter was a very proper verdict. 
Farrow v. The State, 30. 

4. Whatever may be the law, in a proper case, as to how far a man 
must retreat to avoid an assault not a felony, there was nothing to show 
that defendant had retreated at all, and for this reason, neither the 
refusal to charge, as asked, nor the charge as given, was such error, if 
error at all, as tojustify a new trial. He was not entitled to the charge 
as asked for, and the charge as given did him no harm, but rather good 
service ; it presented a hypothesis in his favor, based on his retreat, of 
which there was no evidence. Ibid. 

5. The introduction of the prisoner’s statement is not such an 

688 introducing of testimony as deprives the prisoner *of the conclu- 
sion, if he introduces no testimony, but we are of the opinion 

that the statement of the Judge, to the effect that, if it was introduced, 
he would, when the time for the argument came, hold the prisoner not 











48 GrEorcIA REPORTS 689 


Index 


entitleé to the conclusion, was not, under the statute, a decision so as 
to authorize a bill of exceptions. Ibid. 

6. The allegation that the person killed was Robert Germany, a 
person of color, was sustained by proof that Robert Germany was the 
name of the deceased, the words person of color being unnecessary and 
surplusage. Ibid. 

7. The newly discovered evidence was not shown to be in fact in exist- 
ence, by the affidavit of the witness by whom it cculd be proved, or any 
excuse given for its non-production. Ibid. 

8. If the evidence contained in the record does not show where the 
offense was committed, of which a defendant is found guilty, and there 
be an assignment of error that the verdict was contrary to law, a new 
trial will be granted. Carter v. The State ; Meriwether v. The State, 43. 

9. Where a defendant, on trial for murder, objects to evidence show- 
ing that he killed James Little, un the ground that the indictment 
charges him with the murder of James Lutle, and the presiding Judge, 
on inspection, held the name to be James Little, and all the testimony 
proved that to be the name of the party slain, this Court will not, by 
anexamination of the original indictment, overrule the judgment of 
the Court below. The testimony in case of conviction is made a part 
of the record in the case, and had the defendant been acquitted, and 
afterwards been again put on trial for the murder of James Little, the 
introduction of the whole record would have sustained the plea of autre- 
fois acquit. Oneil v. The State, 66. 

10. Under the same rule, this Court will not overrule the judgment 
of the Court below refusing to arrest the judgment on a motion founded 
on the same ground, to-wit: ‘“That the name of the deceased in the in- 
dictment was Lutle, and the evidence was, that the person killed was 
named Little. Ibid. 

11. Defendant’s counsel requested the Court to charge the jury, 
689 ‘that if they entertained doubts as to the law, *the prisoner is 
just as much entitled to the benefit of those doubts as if they 
applied to the facts; that if they entertain a reasonable doubt as to 
whether the evidence is applicable to the law as given them in charge, 
then the prisoner is entitled to the benefit of that doubt, and it would 
be their duty to acquit.’’ And the Court does not charge the written 
request, but does charge that the jury are ‘‘exclusive judges of the 
testimony. You take the law from the Court, the testimony from the 
witnesses, see what it is, and apply onetotheother. You judge of them, 
and they enable you to arrive at the truth,’’ and also further charged, 
“the mind of a juror must be convinced so that no reasonable doubt 
remains of defendant’s guilt; that isto say, after you have impar- 
tially, carefully and solemnly examined and weighed all the testimony 
in the case, if your mind is still unsettled, wavering. not at rest, it 
would be your duty to acquit the defendant, for that is the doubt of the 
law :’’ 

Held, That the defendant was not entitled to the first clause of the 
written request, aud though the second clause may correctly state the 
law on the point contained in it, still a new trial will not be granted, 
because it was not given in charge just as it was written, when the 
charge that was given gave the defendant all the benefit he could have 
claimed under the principle involved in that portion of the written 
request, which was legal. Ibid. 

12. When the Court charged the jury ‘‘that if there is a theory on 
which the case cau be placed, and all of the witnesses speak the truth, 
that is the true theory, and it is your duty to adopt it, If there is a 
basis on which you can put the case, and all the witnesses speak the 
truth, it is your duty to adopt that as true,’’ and immediately adds, 
“but if this cannot be done, and the testimony cannot be so reconciled, 
then look to the witnesses. See what is true and what false. You are 
exclusive judges of this, and in passing upon it you judge it not in 
detached portions, but determine the truth or falsehood of each fact by 
light of all the testimony in the case. Take each witness as he ap- 
pears, and is presented to you by this record—by this testimony—as he 
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appears to you on the stand, and as his statements appear before 
690 you, and from other witnesses *in the case, determine who is to 
be believed, what portion is to be believed and what rejected :’’ 

Held, That this charge was not error ; and it placed no illegal limita- 
tion on the right of the jury to disbelieve any testimony or any wit- 
ness, which, under the law and the evidence, they had the privilege to 
reject as unworthy of credit. Ibid. 

13. Where the charge was given on Saturday evening, it was not 
error for the Court to say to the jury, ‘‘if you should make up your ver- 
dict at any time before twelve o’clock to-night, let the sheriff notify 
me, and I willcome to the Court-house to receive it.’’ And the more es- 
pecially was that not error when the Court added, ‘‘but let not the hour 
control or influence your decision or deliberations. Let not that con- 
sideration shorten or lighten your deliberations one singleinstant. Ex- 
amine the case carefully.’’ Ibid. 

14. In view of the whole case, we cannct say that the verdict is not 
sustained by the evidence, and the law as to manslaughter having 
been fully and fairly given in charge, this Court will not interfere with 
the judgment of the Court below refusing a new trial. Ibid. 

15. Excitement in the public mind, and excited public feeling in the 
county in which a crime has been committed, is not alone sufficient to 
authorize the continance of a case. Johnson v. The State, 116. 

16. Where a defendant is on trial for an offense for which he will be 
punished by death, unless the jury shall otherwise recommend, it was 
not error in the Court to allow a juror to be set aside by the State for 
cause, upon the statement that he was conscientiously opposed to capi- 
tal punishment. Ibid. 

17. Where a defendant is on trial for the offense of arson, the finding 
of goods stolen from the burnt house in his possession, though not 
proof of the crime charged, yet it is a circumstance, connected with 
other evidence, which the jury may consider in making up their ver- 
dict. Ibid. 

18. Where a man, or a man and his family, or a woman, or woman 
and her family, are living in a dwelling house, and have their house- 
hold effects, or valuable articles in such a dwelling house, and are tem- 

porarily absent at church, or on a visit to a neighbor, or on busi- 
691 ness, and the dwelling house is burnt during such *temporary 

absence, it is the burning of an occupied dwelling house, within 
the meaning of the statute, although no one was in the dwelling house 
at the time it was burnt. Ibid. 

19. The verdict, under the law, if they did not intend that the pun- 
ishment of death should be commuted, should have been a verdict of 
guilty generally. If the jury did intend, by their verdict, that the 
penalty of death should be commuted to imprisonment for life in the 
penitentiary, then, under the law, they should have so recommended. 
The recommendation of the prisoner to the mercy of the Court did not 
authorize the Court, under the law, to commute the penalty of death. 
The verdict, therefore, under the law applicable to this class of cases, 
in which the penalty of death may be commuted, was an illegal ver- 
dict, and should be set aside. Ibid. 

20. Where the Court charged the jury, ‘‘that every witness in the 
case is to be believed until impeached in some one of the modes known 
to the law. A jury cannot, arbitrarily, of their own motion, set aside 
the evidence of any witness; the presumption of innocence attaches 
to witnesses which remains until removed by proof,’’ and there was no 
impeaching evidence, unless the statement of the defendant not under 
oath shall be comsidered as such, in reference to which the Court 
charged the jury, ‘‘that they were the exclusive judges of the weight 
that was due to such statement,’’ the charge was not erroneous. Jones 
v. State, 163. 

21. Where the issue, on a trial of an indictment for perjury, was 
whether the defendant swore willfully, absolutely, knowingly and 
falsely, in swearing that he did not miake and deliver a promissory 
note to the prosecutor, nor authorize any one else to make the note for 
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him. and it was in evidence that the defendant could not read or write, 
and that the note was written and signed by a third party, though at 
the request of defendant, and read to him, it was error in the Court to 
refuse to permit the defendant to prove that ‘“‘it was the understanding 
of the parties to the paper which was executed that the same was not 
intended as a note, but simply as a memorandum of an agreement to 
submit a controversy to arbitration.’’ Flemister v. The State, 
170. 
692 *22. A married man, known by a female of ordinary sense to 
be such, may be guilty of the crime of seducting said female, but 
under section 4305 of the Revised Code, which provides that any person 
who, by persuasion and promise of marriage, or other false and fraud- 
ulent means, shall seduce, etc., a married man, known by the woman 
to be such, cannot, if she be a woman of ordinary sense, be guilty of 
seducing her by ‘‘persuasion and promise of marriage.’’ Wood v. The 
State, 192. 

23. Whilst we recognize the law to be thata married man, known to 
be such by the woman seduced, may be guilty of seduction by other 
false and fraudulent means than persuasion and promise of marriage, 
yet acount in an indictment which charges seduction by false and 
fraudulent means, and sets forth as one of such means a promise of 
marriage made by amarried man to an unmarried female of ordinary 
sense, who knows he is married, is not a good count, unless it also con- 
tain charges of other means, false and fraudulent, sufficient in them- 
selves to constitute the offense, and said count, though then a good 
count, is only so because of the charge of said other false and fraudulent 
act. Ibid. 

24. A charge of seduction which sets forth that the defendant wasa 
teacher of a school and the girl seduced his pupil, a minister of the 
gospel and the girl a member of the church of which he was the pastor, 
that he told her that he loved her, that she was congenial with him, 
that he had prayed over their relations, and that it would not be wrong 
for her to submit her person to him, by means of which, etc., is a good 
charge. Ibid. 

25. The guilt of the accused will depend on the proof and on the 
actual influence under all the facts, including the several characters of 
each, and her confidence in him and the effect which such statements 
had in truth upon the girl. Ibid. 

26. On the trial of an indictment for seduction, it was error in the 
Court to charge the jury that whilst the woman seduced must bea 
virtuous unmarried female, yet the test of her virtue was whether she 
had or had not before that time ever had illegal sexual intercourse 
with aman. Ibid. 

27. When, on a trial for seduction, the female alleged to have 
693 been seduced was the sole witness to the principal *facts, and in 
her evidence she declared that for two years after the alleged 
seduction before the trial, she had liveda life disclosing great moral 
turpitude, hypocrisy, and the Court was asked, in writing, to charge 
the jury that one ground for disbelieving a female witness was, that if 
the witness disclosed in her testimony acts done by her and habits of 
life pursued by her which exhibit moral turpitude in herself, and the 
Judge refused : 

Held, That this was error, and the fact that the prisoner on trial is 
charged to have been the cause of said acts, and to have joined in them, 
does not alter the rule. Ibid. 

28. On a trial for seduction, acts and sayings between the parties, 
bearing upon the principal fact, both before, at the time of, and after, 
are admissible in evidence as inducement, as part of the res gestz, and 
= explanatory and in mitigation or exculpation of the principal fact. 

bid. 

29. Under an indictment for seduction, it is competent for the jury 
to find the defendant guilty of adultery or adultery and fornication, if 
the proof would justify it. Seduction is the higher offense, and neces- 
sarily makes the other, and it was error in the Judge, on the written 











694-695 48 Greorc1A REPORTS 
Index 


request of the defendant’s counsel, to refuse to point out to the jury in 
his charge the difference between these offenses. Ibid. 

30. Where the defendant was indicted for having used obscene and 
vulgar language in the presence of a female, without provocation, the 
absence of a witness by whom he expected to prove that the female was 
at one time pregnant, and absented herself from the community in 
which she lived on that account, was no ground of continuance, as such 
proof, if introduced, would constitute no defense. Brady v. The State, 
311. 

31. Wheu obsence and vulgar language is used in the hearing ofa 
female, the words are used in the presence of a female, as contemplated 
by the statute. Ibid. 

32. Where a defendant is convicted of a misdemeanor and the judg- 
ment is that he do pay a specified fine and costs of prosecution, and he 
refuses to pay the fine and costs, the Judge has the power to order the 

clerk of the Court to issue an execution against the property of 
694 *the defendant to enforce the collection of the fine and costs. 
McMeekin v. The State, 335. 

33. If, in addition tothe fine, etc., the judgment directs that the 
defendant shall be held in custody until the fine and costs are paid, so 
that the imprisonment do not exceed six months, and the defendant is 
so held in custody and discharged at the termination of six months, 
without payment of the fine or any of the costs: 

Held, That the imprisonment was no part of the penalty, and the 
power still existed in the Court to order the issue of the execution to 
collect the fine and all the costs. Ibid. 

34. Where a Justice of the Peace is charged with false imprisonment 
under color of legal process, the warrant under which the arrest was 
made being set out in the indictment, he is not entitled to a continu- 
ance on account of the absence ofa witness by whom he expects to 
prove a parol commitment of the person arrested for contempt of Court. 
Campbell v. The State, 353. 

35. A Justice of the Peace indicted for false imprisonment under color 
of legal process, is not entitled to the right of appearance and being 
heard before the grand jury at the time thetrue bill is found. Ibid. 

36. The law does not presume malice against a judicial officer because 
he renders an illegal judgment, or because, in the discharge of his offi- 
cial functions, he does an illegal act. Ibid. 

37. This Court will not reverse the judgment of the Judge of the Supe- 
rior Court refusing a new trial, simply because, from the evidence, 
there may arise in a fair minda reasonable doubt of the prisoner’s 
guilt. Jones v. The State, 458. 

38. To authorize a new trial on this ground, the failurein the testi- 
mony to establish guilt must be so complete as to make doubt and 
uncertainty inevitable. If a fair mind may, under the testimony, be 
satisfied beyond a reasonable doubt, the verdict is not illegal. Ibid. 

39. Pending the proceedings by scire facias against the securities on 
a bond given for the appearance of a prisoner who was charged with 
the offense of murder, an Act of the General Assembly was passed 

relieving the securities from liability on the payment of the 
695 costs. *The Solicitor General had no vested right in the bond to 

the amount of five per cent. of which the General Assembly could 
not deprive him. Jordan, Solicitor General, v. Baynes et al., 452. 

40. An indictment for burglary, charging the offense to have been 
committed in the night ofa certain day, is’ sufficient, and itis not 
necessary to allege the hour when the burglary was committed. 
Bethune v. The State, 505. 

41. Burglary may be committed ina house whichis ‘‘the place of 
business of another, where valuable goods, wares or produce, or other 
articles of value are contained or stored.’’ If it be not the ‘‘mansion 
or dwelling or store-house,”’ it is sufficient if it be proven to be ‘“‘the 
place of business of another, where valuable goods, etc., are contained 
or stored,” although that ‘‘business’’ may not be of the kind which is 
carried on in couducting a ‘‘store-house.”’’ Ibid. 
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42. It is not necessary, in order to sustain the charge of burglary, to 
prove the house broken into and entered was the ‘‘place of business,’’ 
etc., used for the purpose of containing or storing the goods alleged to 
have been stolen. If the goods were, in fact, contained or stored in 
such a house at the time, it is sufficient to support the indictment, and 
this is also sufficient, although the business done in the house be not 
carried on with or in the articles or goods stolen. Ibid. 

43. F. H. Hall was tried upon an indictment containing two counts, 
one for assault with intent to murder, and one for shooting at another, 
not in his (the prisoner’s) own defense. On the trial it was proposed 
to prove by the defense as a part of the res geste, the prisoner’s state- 
ment, as to how he received acertain bruise on his arm. The state- 
ment was made some ten or twelve minutes after the shooting, after 
the difficulty was entirely over, after the prisoner had been arrested, 
and whilst he was in charge of the bailiff on his way to prison : 

Held, Thatit was noterrorin the Courtto reject the statement. 
Hall v. The State, 607. 


CUSTOM. See Evidence, 25, 26. 


696 *DAMAGES. 


1. When there was atrial of a suit for damages for killing the 
plaintiff’s cow against a railroad company, and the declaration claimed 
asa part of the damages, expenses of litigation, under section 2801 of 
Irwin’s Revised Code: 

Held, That it was not error in the Court to permit the plaintiff to 
prove “that he offered to compromise, that they refused and o‘fered to 
pay him $3000. He refused to take $5000, but was willing to settle 
without suit.”’ Selma R. & D. R. R. Co. v. Fleming, 514. 

2. When a suit was brought against a railroad conpany for damages 
caused to the plaintiff by his falling intoan excavation made by the 
company across the public highway, and it appeared in proof that the 
public highway had for years run in a particular place; that on 
the approach of the railroad constructors to that place, the road had 
been turned so astotakea different route; that within a week or ten 
days after the change, the plaintiff, traveling the road with his wagon 
and team, had taken the old route, it being in the night, and had been 
stopped by the cut or excavation ; that he had got out of his wagon to 
see what was the matter, and in passing to the front had fallen into 
the cut and broken his thigh, so as tocause him great pain, expense 
and loss of time, and so as to lessen his effectiveness as a working man 
one-fourth, for life, and so as to shorten his leg by three inches: 

Held, That the measure of damages in sucha case isthe actual 
injury suffered. This may include bodily and mental suffering. And 
when the Court added to this charge that the jury might include ‘‘the 
injury to his pride, his manhood,’’ that whilst the latter language is 
not strictly accurate, yet, as the proof shows that the plaintiff was 
permanently deformed by being lamed for life, the jury may well have 
understood the Court, as referring by his words to this deformity, and 
as the verdict is not excessive, this Court will not disturbit. Atlanta 
& R.A. Ll. R. R. Co. v. Wood, 565. 

3. Where A is indebted to B, and transfers to him as collateral 
security a receipt given to A fora note for collection, it being fora 

larger amount than A’s debt toB ; and the bailee, who has 
697 the note for collection, with *knowledge of the transfer and con- 

senting thereto, permits it to go into the possession of A, who 
collects it and pays B a portion of his debt, the measure of damages in 
an action of trover by B against the bailee, is the unpaid portion of B’s 
debt from A. As B would not be liable over to A for any balance, his 
claim for damages is limited to the amount of his special property in 
the note. Sheldon v. So. Ex. Co., 625. 

4. Where, in view of: the previous rulings of the Supreme Court, it 
appears that acase was brought up merely for delay, damages will be 
awarded. Eagle Manf. Co. et al. v. Wise, 630. 
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5. Where plaintiff in error seeks to withdraw the writ of error, the 
record will be opened, on motion of defendant in error, for the purpose 
of hearing his claim for damages. Ibid. 


DEBTOR AND CREDITOR. 


1. Where a party is solicited to make a loan, and to procure the means 
of so doing must spend time and incur trouble and expense in collecting 
the same from others, and does this at the request of the borrower, and 
upon his agreement to pay for such services and expenses, the transac- 
tion is not usurious. Atlanta Mining and Rolling Mill Company v. 
Gwyer, 9. 

2. Where an excess over the legal interest is paid for other good and 
valuable consideration beyond the mere use of money, it is not usury. 
Ibid. 

3. One creditor holding a common law judgment, where the debtor is 
involved or unable to pay all his debts, cannot enjoin another creditor 
in a common law judgment older than the first, on the ground that the 
latter had received from the debtor a sufficient amount of usury to dis- 
charge his existing judgment, and, from that fact, ask a decree, either 
that such judgment be declared satisfied, or postponed until the senior 
judgment is paid. Phillips et al. v. Walker, 55. 

4. Where it is claimed by the junior judgment creditor of a debtor, 
who is unable to pay his debts, that the holder of the oldest judgment 
purchased another judgment younger than either of the others, 
for about one-fifth theamount, under an agreement that the debtor 

was to have the benefit of the surplus, and, by agreement 
698 *between the creditors, they released their judgment 

liens on a certain portion of the debtor’s property, which 
the debtor was to sell and pay a large portion of the proceeds to 
the creditor who held the oldest execution, and it was so sold and nearly 
all the portion paid to said creditor, applied to the payment of the whole 
of the judgment so purchased by him, and on the hearing of an iujunc- 
tion to restrain such creditor from selling the balance of the debtor’s 
property, under the oldest fi. fa., and claiming the whole of the proceeds 
under it, and asking that the money so appropriated shall be credited 
to the oldest execution, the evidence being conflicting, and the Chancel- 
lor grants the injunction, this Court will not interfere with his discre- 
tion in so doing. Ibid. 

DEED. 


1. Where the issue was, whether or not the deed under which defend- 
ant held the land, failed by mistake to cover the number of feet actually 
sold, it was competent for a witness to testify that the lot was sold as it 
stood in the inclosure at the time. Bridwell et al., adm’rs, v. Brown, 
179. 

2. It was competent for a witness to testify that plaintiffs’ intestate 
had offered him the lot in his shoe shop for $300 00, but the trade was 
not made then; that plaintiffs’ intestate and the purchaser, under 
whom defendant held, then left, and the purchaser came back after- 
wards and told him he had bought the lot, but he had to throw ina 
pair of footed boots, the answer having been drawn out by plaintiffs, 
and tending to show the place where the sale was consummated. Ibid. 

3. It was competent for a witness to testify that plaintiffs’ intestate, 
the purchaser and witness were on the lot together examining it pre- 
vious to the consummation of the trade, that the lines were pointed out 
by plaintiffs’ intestate, and marked by the fence then around it, as 
tending to show what was the intention of the parties to the contract, 
and whether there was either fraud or mistake in the execution of the 
deed. Ibid. 

4. A mistake in a deed, to be corrected, must have been made at the 

time of the execution. Ibid. 
699 *5. Where the issue upon trial was, whether a deed made by the 
grantor under which property acquired by his first wife, is con- 
veyed away to the exclusion of his child by her, and under which the 
fee simple title is conveyed to his daughter by his second wife and the 
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children of his brother, was the result of mouomania and the improper 
influence exercised by his brother, which deed the grantor subsequently 
had taken up, and which he again confirmed, it was not error in the 
Court to allow a witness to testify that some time between the execu- 
tion of the deed and the death of the grantor, he had heard him (the 
grantor) say that his brother was trying to get him to convey to the 
brother’s children said property, which came by his first wife, and that 
he asked witness’ advice about it ; that at the time the brother was pres- 
ent with some papers he was endeavoring to induce the grantor to 
sign. Lemon, ex’r, et al. v. Jenkins et al., 313. 

6. Upon such an issue it was not error for the Court to charge the jury 
that if the grantor, at the time of the execution of the first deed was 
laboring under monomania, caused by the marriage of his daughter, 
and the deed was the result of that monomania, they should set it aside. 
Ibid. 

7. The recitals in a deed only bind the parties to that deed and those 
claiming under them, but are not evidence against one who does not 
claim under any of the parties to it, either as a privy in law orasa 
privy in estate, but under a title wholly independent of them. Lamar 
et al. v. Turner, et al., 329. 

8. There being no evidence that the title tothe land sued for has 
ever passed out of the drawer, except as contained in the recitals of a 
deed made by the heirs-at-law of the drawer to the plaintiffs, the deeds 
constituting the chain of title from one to whom the property was 
alleged to have been conveyed in said recitals, by the drawer, were prop- 
erly excluded as against the defendants who claimed under a distinct 
and independent title. Ibid. 

9. The statements of the local agents of an express company to the 
grantor, pending negotiatious between said company and said grantor, 
for said company to release the grantor’s son, who was under arrest 

for embezzlement, upon the execution of a deed conveying certain 
700 *land to the company, are admissible upon the trial of an action 

of ejectment by the company for said land. Southern Express 
Company v. Duffey, 358. 

10. A mother made a deed to procure a release of her son from arrest 
on a charge of felony, to-wit: for embezzling money in his hands as 
the messenger of an express company. ‘The express consideration of 
the contract was the repayment by her of the money embezzled by the 
son; but it was in proof that the son was under arrest and in chains, 
and the grantee in the deed agreed to release the son and stop the pro- 
ceedings, though he expressly refused to settle the prosecution, saying 
he could not control the public authorities. The son was released and 
the proceedings stopped : 

Held, That the deed was illegal and void. Ibid. 

11. When there are two deeds executed at different times by the same 
vendor to different vendees, and both are recorded, but neither of them 
within twelve months from its execution, the oldest deed has priority 
over the one subsequently executed. Roe v. Maund, 461. 


DISTRESS WARRANT. See Landlord and Tenant, 3-5. 
DOWER. 


1. Where the only allegation ina bill seeking to enjoin the defend- 
ant from prosecuting her claim fordower, in the lands of which her 
husband died seized aud possessed, was that she, “‘after possessing and 
enjoying the assets of said estate to a large amount in excess of her 
lawful dower, and wasting the same by pleading and otherwise, has 
made application to the Sug@rior Court to set apart her dower in said 
estate,’’ which charge was expressly denied by the defendant’s answer, 
it was error in the Chancellor to direct that the writ of injunction 
should issue. Kenan v. Johnsen, 28. 

2. The widow of the deceased testator had the legal right to her dower 
in one-third part of the land of which her husband died seized and pos- 
sessed at the time of his death, unless that right was barred in the 
manner prescribed by the law. Ibid. 
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See Deed, 9, 10. 
Promissory Notes. 1. 


EJECTMENT. 


1. The recitals in a deed only bind the parties to that deed and those 
claiming under them, but are not evidence against one who does not 
claim under any of the parties to it, either as a privy in law or as a 
privy in estate, but under a title wholly independent of them. Lamar 
et al. v. Turner et al., 329. 

2. There being no evidence that the title to the land sued for has 
ever passed out of the drawer, except as contained in the recitals of a 
deed made by the heirs-at-law of the drawer to the plaintiffs, the deeds 
constituting the chain of title from one to whom the property was 
alleged to have been conveyed in said recitals, by the drawer, were 
properly excluded as against the defendants who claimed under a 
distinct and independent title. Ibid. 

3. By a marriage settlement a trustee was appointed and the property 
vested in him for the use of the wife, with power in the wife to dispose 
of the property by will, and if she died leaving children and without 
executing a will, then to those children and their legal representatives 
in equal degree. The trustee brought ejectment for a portion of the 
trust property laying a demise in his name as trustee for the wife and 
children. Pending the action the wife died : 

Held, That the action did not abate, but that the same may be 
prosecuted for the recovery of the property, so that the trustee may be 
enabled to execute the trust by turning over the possession to those 
who may be entitled, and to that end may make such amendment and 
add such demises as may be necessary to make the children formal 
parties. Findlay et al. v. Artope, trustee, 537. 

4. Plaintiffs in ejectment introduced in evidence a deed for the 
premises in dispute, from Samuel Slaterto Ann Slater during her life, 
with remainder to her children by William Slater, and proved the death 

of their mother, Ann Slater. The deed bears date January Ist, 
702 1849. Defendant introduced a deed dated December *4th, 1849, to 

the same premises, from Ann Slater and William Slater, her 
husbaud, to Elmore Manes, and one from the representatives of Manes 
to Waters, with a transfer of the last deed to defendant. It was not in 
evidence that Samuel Slater was ever in possession of the premises, 
nor had any title in him, nor that Ann Slater ever accepted the deed 
from him, or that she and her husband held under him, or recognized 
the title as ever being in him, nor that the deed was ever in the pos- 
session of Ann Slater, or of any one under whom defendant claims: 

Held, That the evidence does not show a common propositus under 
whom both plaintiffs and defendant claim, and that no title is shown 
in the plaintiffs to entitle them to recovery. Manes v. Slater et al., 589. 


EMINENT DOMAIN. 


1. Where a railroad company claims title to land, as having been 
condemned under the provisions of its charter, the burden of proof is 
upon the company to show a strict compliance with its terms. Mobley 
v. Breed, lessee, 44. 

2. Upon the trial of the issue as to whether land was legally con- 
demned under the provisions of the charter of a railroad company, it 
was error to allow a witness to testify that ‘“‘the assessment was made 
in accordance with the provisions of the charter, and all the notices 
required to be served, were either served or waived by the parties,’ 
although the original papers may have been lost or destroyed. Ibid. 

3. Where the authorities of a town destroy a house to prevent the 
spread of a fire, and in so doing cause the destruction of personal 
effects in said house, which would not otherwise have been destroyed, 
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the town is liable to the owner of the goods for the damages, even 
though the owner of the goods is only a tenant in the house. President 
and Council of Dawson v. Kuttner, 133. 


EQUITY. 


1. A receiver appointed by a Chancellor to ‘‘collect’’ the effects 
belonging toa corporation, a defendant in a suit pending in chancery, 
has no authority to bring a suit in order to get possession of the 

effects, unless he be specially authorized so to do by the order of 
703. the Chancellor, *and if he bring such suit and fail to show the 
order, he cannot recover. Screven, receiver, v. Clark, 41. 

2. F. contracted in writing with M. to convey to him by deed certain 
described land in the State of Alabama for a stipulated price, in two 
payments. F. was to put a good substantial ten rail fence around the 
land, and stake and rider the same, was to have the privilege of all the 
timber on the land after making said fence, and to have two years to 
remove the timber. M. was to have possession when the first payment 
was made, which was fixed at a given day, and was to leave and keep 
open a certain road, so that F. could have free access to the timber. 
Both parties signed the contract. F. filed his bill for specific perform- 
ance, etc., alleging that he had made the fence around the land, was 
ready, willing, and offered to perform the balance of his contract, and 
that M. refused to pay any portion of the purchase money, or receive 
possession of the land: 

Held, That the Court erred in dismissing the bill for want of equity. 
Forsyth v. McCauley, 402. 

3. The stockholders of a chartered loan and building association agreed 
unanimously, at a period long antecedent to the time when, by rules of 
the company, it would close, to cease operations and settle their mutual 
relations on principles of equity. At the same meeting a majority of 
the stockholders adopted by vote a scheme of settlement, which repudi- 
ated, as a basis, the rule of crediting each stockholder with his pay- 
ments and legal interest thereon, and charging him with his receipts 
and legal interest, but was based upon an arbitrary compromise of the 
assumed rights of the borrowers and non-borrowers, under the charter, 
in its ordinary working. A large minority of the stockholders pro- 
tested against this scheme, and filed a bill in equity, seeking to enjoin 
the officers of the corporation from carrying out said scheme, and 
praying that the rights of the parties should be ascertained and the 
assets disposed of by the Court on principles of equity, which the bill 
claimed simply required each stockholder to be credited with his pay- 
ments and legal interest and charged with his receipts and legal 
interest : 

Held, That even though the rules of the company under the charter 

were uot obnoxious to the laws against usury, still, as by com- 
704 mon consent it was agreed that the company *was now to wind 
; up, and as the contracts of the parties must therefore of neces- 
sity be set aside, and the rules of the charter disregarded, it was not 
competent for the majority to adopt a scheme repudiating the rate of 
interest prescribed by law between persons having moneyed dealings 
with each other, and that the injunction was therefore properly 
age City Loan and Building Association of Augusta v. Goodrich 
et al., 445. 

4. The cardinal rule for the settlement among the stockholders on 
principles of equity will be to charge each stockholder with his receipts 
and interest on them from the time of the receipt, and to credit such 
stockholders with his payments and interest from the date of the same, 
according to the rules of law for such calculations, to divide the assets 
according to the result, subject, of course, to such equitable modifica- 
tion and adjustment as to expenses, losses, etc., as may appear equi- 
table from the proof at the trial. Ibid. 2 

5. The injunction prohibiting the officers from carrying out the plan 
adopted by the majority ought not to hinder the collection of the debts 
due by the forfeiting stockholders. Ibid. 
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6. Under the prayer of the bill it is the duty of the Chancellor to take 
such order as will insure the speedy payment of the balances due and 
the collection of the assets, including any insurance policies that the 
company may own or may hold as collaterals, according to the rights 
of the parties in each case, as well as balances due by stockholders, as 
debts due by persons who had forfeited their stock before the date of 
the assessment, as will insure the speedy preparation of the whole 
matter for a final decree. Ibid. 

7. DefenGants in equity cannot, at the same time, charge and dis- 
charge themselves by their answer. Westbrook, trustee, v. Davis et 
al., 471. 

8. The Court should instruct the jury as to what was and what was 
not responsive to the bill, in order to make it evidence for the defend- 
ants. Ibid. 

9. When it appears from the papers on file with the clerk of the 
Superior Court of this State that, in a case carried by writ of error 
from this Court to the Supreme Court of the United States, proper 

steps have been taken to supersede the judgment, the Courts of 
705 the *State have no longer jurisdiction of the case until the same 

is disposed of by the appellate Court, or until, by order of said 
Court, the execution is permitted to proceed for want of a supersedeas 
or otherwise. The remedy at law, by affidavit of illegality, is adequate 
to stop the progress of the execution, and a bill to enjoin them was 
properly demurred to, as the defendant has a complete and adequate 
remedy at law. Russell v. O’Dowd et al. ; O’ Dowd v. Russellet al., 474. 

10. A testater directs bis executor ‘‘to pay an annul sum of $500 00 to 
his wife, out of the net income of his estate, in semi-annual install- 
ments.’’ In another item of his will he refers to this bequest as an 
“annuity devised to his wife.’’ Nothing else in the will defines or 
limits the term of years during which it is to be paid. Iu four several 
items of his will he further gives, after deducting the foregoing an- 
nuity, one-fourth of the annual income arising from his estate to four 
several sets of legatees. For three of said shares in the income trus- 
tees are appointed. The fourth share is to be paid on certain con- 
ditions, with a remainder created therein. No time is appointed for 
the distribution of the estate, or the payment of any share thereof, 
except as to the income. The widow applied for dower in the land and 
the same was assigned toher. Subsequently she executed an agree- 
ment with the legatees whereby she relinquished her dower ‘‘to the 
estate and legatees,’’ on condition that the legatees paid her during her 
life the annuity given her by the will, and agreeing that the estate 
might be distributed, but the relinquishment to be void if the Courts 
would not agree a distribution. This the legatees and the trustees 
appointed in the will agreed in writing todo. The executor was one of 
the trustees. The beneficiaries of the trusts are femes covert, and their 
children born and to be born. The executor filed a bill in chancery 
alleging the foregoing facts, further stating that the conditions on 
which the fourth share in the annual income was to be paid bad hap- 
pened, and asked the direction of the Chancellor as to the execution of 
the will, that the property might be divided and turned over to the 
legatees and trustees ‘‘on the same basis, terms, conditions and limita- 
tions as the annual income had been given,”’ etc., and that the right of 

the widow to the annuity might be secured by a proper decree. 
706 ‘To this bill the *widow, the trustee, etc., were parties, and their 
answers admitted the facts as stated and joined with the executor 
in asking the decree prayed for. On the hearing, the Court, after the 
reading of the bill and answers, dismissed the bill for want of equity. 

Held, That the rights of the annuitant, under the agreement, and the 
liabilities of the respective shares for its payment, the condition at- 
tached to the relinquishment of dower, and the beneficiaries of said 
relinquishment and of the estate being mostly femes covert and chil- 
dren born and to be born, and who take the estate through trustees, 
make this a proper case for invoking the aid and direction of a Court of 
equity, in order that the rights of all parties may be finally adjudicated, 
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and all doubts as to the proper construction of the will, and as to the 
time when the distribution of the estate can be made, may be removed, 
this Court holding that the gift or bequest of the income carries with 
it the corpus, under the limitations provided in the will. Hill v. 
Clarke et al., 526. 

11. In 1860 A bought of B atract of land near which he had lived 
for some years, paying part of the purchase money, giving his note for 
the remainder, and going into possession and into the use of the land, 
and in 1867 permitted judgment to go against him for the balance of 
the purchase money ; and in 1872 filed a bill in equity, setting up that 
A, at the time of the original sale, had falsely represented that a cer- 
tain portion of the land, which was low ground, had been ditched and 
was then in cultivation, was capable of being kept dry and fit for cul- 
tivation, when, in fact, as experience had proved, this was not possible, 
as after a few yearsit had become unfit for use, and so continued. 
The bill set up that B was insolvent, and prayed that the execution 
which the bill claimed was for no more than the damage caused by the 
false statements of B might be enjoined: 

Held, That the Judge did not err in refusing a temporary injunction 
and in dismissing the bill for want of equity. Hambrick v. Dickey 
et ai., 578. 

12. Where three distinct suits are proceeding in favor of different 
parties on the same claim, two of them being for the whole claim, and 

the third for a large part thereof, against the same defendant, 
707 and the trial of *each case would involve an investigation into 

long and complicated accounts, running through a series of 
years, to the amount of hundreds of thousands of dollars, equity will 
consolidate them, and by one decree dispose of the litigation. Wilson & 
Co. et al. v. Riddle, 609. 


ESTOPPEL. 


1. Where land was sold under a judgment obtained against the 
defendant in the United States District Court, of older date than the 
levy of an attachment returnable to a Superior Court of the State, but 
the levy of the execution, based upon said judgment, was made after 
the levy of said attachment, and the plaintiff in attachment was pres- 
ent at the marshal’s sale when the claimant purchased, and made no 
objections, the purchaser obtained a valid title. Studdard v. Lem- 
mond, 100. 

2. Where one bought a negro slave at sheriff’s sale, and permitted 
him to remain with defendant to use as his own, and he was so used 
for years, persons dealing with said defendant with no knowledge of 
who is the true owner, have a right to consider the slave as the property 
of the person thus ‘‘using him as his own.’’ Redd, ex’r v. Muscogee 
Railroad Company, 102. 


EVIDENCE. 


1. Upon the trial of the issue as to whether land was legally con- 
demned under the provisions of the charter of a railroad company, it 
was error to allow a witness to testity that “‘the assessment was made 
in accordance with the provisions of the charter, and all the notices 
required to be served, were either served or waived by the parties,’ 
although the original papers may have been lost or destroyed. Mobley 
v. Breed, lessee, 44. 

2. The sworn copy of original proceedings, produced by a witness in 
Court, is better evidence than his oral declarations. Ibid. 

3. Where the defense set up to a suit on the note, is that the money 
for which said note was given, was borrowed for the illegal purpose of 
aiding and encouraging the rebellion, it is competent for defendant 

to prove a conversation between himself and plaintiff, in which 
708 *defendant stated to him that he knew the money was borrowed 

for the purpose of aiding and encouraging the rebellion, and that 
he (plaintiff) did not deny this allegation. Dixon, adm’r, et al. v. 
Edwards, 142. 
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4. Where a part of a conversation is placed in evidence, the whole is 
admissible. Ibid. 

5. Where an administrator is sued as such, and as security upon the 
note made by his intestate, the statements made to him by his intestate 
in reference to the matter in controversy are inadmissible. Ibid. 

6. Where the issue was, whether or not the deed under which defend- 
ant held the land, failed by mistake to cover the number of feet 
actually sold, it was competent for a witness to testify that the lot was 
sold as it stood in the inclosure at the time. Bridwell et al., adm’r vz, 
Brown, 179. 

7. It was competent for a witness to testify that plaintiffs’ intestate 
had offered him the lot in his shoe shop for $300 00, but the trade was 
not made then; that plaintiffs’ intestate and the purchaser, under 
whom defendant held, then left, and the purchaser came back after- 
wards and told him he had bought the lot, but he had to throw in a 
pair of footed boots, the answer having been drawn out by plaintiffs, 
and tending to show the place where the sale was consummated. Ibid. 

8. It was competent for a witness to testify that plaintiffs’ intestate, 
the purchaser and witness were on the lot together examining it 
previous to the consummation of the trade, that the lines were pointed 
out by plaintiffs’ intestate, and marked by the fence then around it, as 
tending to show what was the intention of the parties to the con- 
tract, and whether there was either fraud or mistake in the execution 
of the deed. Ibid. 

9. Where a note for $1,488 00 was made in 1864, and after the con- 
clusion of the late war, was stamped witha five cent revenue stamp, the 
holder estimating it as worth $100 00, it was properly admitted in 
evidence. Kile v. Johnson, 189. 

10. Under these circumstances, it was not error to admit evidence 
under which the plaintiff might recover more ‘than $100 00 on the 

note. Ibid. 
709 *11. On atrial for seduction, acts, and sayings between the par- 
ties, bearing upon the principal fact, both before, at the time of, 
and after, are admissible in evidence as inducement, as part of the res 
geste, and as explanatory and in mitigation or exculpation of the 
principal fact. Wood v. The State, 192. 

12. The recitals in a deed only bind the parties to that deed and those 
claiming under them, but are not evidence against one who does not 
claim under any of the parties toit, either as a privy in law orasa 
privy in estate, but under a title wholly independent of them. Lamar 
et al. v. Turner et al., 329. 

13. There being no evidence that the title to the land sued for has 
ever passed out of the drawer, except as contained in the recitals of a 
deed made by the heirs-at-law of the drawer to the plaintiffs, the deeds 
constituting the chain of title from one to whom the property was 
alleged to have been conveyed, in said recitals, by the drawer, were 
properly excluded as against the defendants who clgimed under a dis- 
tinct and independent title. Ibid. > 

14. The statements of the local agents of an express company to the 
grantor, pending negotiations between said company and said grantor, 
for said company to release the grantor’s sun, who was under arrest for 
embezzlement, upon the execution of a deed conveying certain land to 
the company, are admissible upon the trial of an action of ejectment by 
the company forsaidland. Southern Express Company v. Duffey, 358. 

15. Where A. sues H. as bailee for money deposited with him for safe 
keeping, and H., who was a partner in business with B., the husband of 
A., sets up that the money was put into the partnership by B., it was 
not error in the Court to decline to charge, at the request of H., that if 
the claim of A. be true, yet if B. put the money into the concern of H. 
and B., the suit should have been brought against B., or against H. 
and B. The non-joinder of B. should have been pleaded in abatement, 
in order for H. to avail himself of it. And H. was not entitled to the 
charge as tothe suit being brought against B. individually, unless it 
had contained the qualification that H. did not know the money belonged 
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to A., when it was so put into the concern of H. and B. In such 
710 a suit, a receipt from *B. to H., showing a dissolution of the firm, 

which had already been proven, and a settlement between them 
of the partnership business was immaterial testimony, and could not 
affect the rights of A. Hewitt v. Brummel, 481. 

16. Where the questions as to whether the note, which was the basis 
of the judgment from which the execution issued, was given for Confed- 
erate money orin renewal of another note, only become material in 
connection with whether the taxes have been paid, and this issue was 
not made by the affidavit of illegality, it was not competent to introduce 
testimony upon these points. Sullivan v. Hugely, 486. 

17. When a suit was pending on a promissory note dated January Ist, 
1860, for $240 00, due one day after date, made by C. McCalla, with a 
memorandum on the back thereof as follows: ‘‘The within note to be 
paid when C. McCalla collects a certain note on Thomas Pledger for 
$251 00.’’ And it was in proof by a witness who was present when the 
note was made, that it, ‘‘the note, was given for a note the payee had 
on Pledger, which C. McCalla was to collect ; when collected he was to 
pay the note sued on. The payee was to pay C. McCalla for his serv- 
ices. The memorandum was made at the same time as the note :’’ 

Held, That these facts were proper to be considered by the jury in 
determining what the parties meant by the note and memorandum, and 
that it was error in the Court tocharge the jury that they could only 
consider it as it tended to show fraud or want of consideration. Mc- 
Calla v. McCalla, 502. 

18. When there was a trial of a suit for damages for killing the plain- 
tiff’s cow against a railroad company, and the declaration claimed asa 
part of the damages, expenses of litigation, under section 2801 of Irwin’s 
Revised Code : 

Held, That it was not error inthe Court to permit the plaintiff to 
prove ‘‘that he offered to compromise, that they refused and offered to 
pay him $30 00. He refused to take $50 00, but was willing to settle 
without suit.’’ Selma, Rome and Dalton Railroad Company v. Flem- 
ing, 514. 

19. The admissions of the husband, offered as evidence by the 

711 wife for the purpose of showing, in connection with *other testi- 

_ mony, that the marriage was void, and thereby to relieve herself 

from any effect that his assent to such compromise might have, were 

properly rejected by the Court, as they are immaterial under the con- 
struction given to the Act of 1866. Johnston v. Janes et al., 554. 

20. Anexemplification of the returns of a guardian to the Ordinary, 
though made several years after the actings of the guardian therein 
contained, and after the commencement of suit against him by his 
ward, are admissible in evidence when tendered by him, and such facts 
are circumstances, which, with the other testimony in connection 
therewith, may be considered by the jury in determining the weight 
to be given to it. Ibid. 

21. It was not errorin the Court to rule out as evidence an answer 
of a witness taken by interrogatories as follows: ‘“‘But knows that 
the general report was that G. K. Smith owned it, (a store-house,) and 
had used it for several years’’—nothing else appearing in the answer 
to show that the ‘“treport’’ did not apply to the using as well as the 
ownership. Willingham et al. v. Smith, 580. 

22. Where possession in the vendor after the sale, was claimed asa 
badge of fraud, it was competent for a witness to testify that she 
heard the vendee some time after the sale say to the vendor, “the might 
have possession of the house free of rent if he would pax taxes and 
keep up repairs.’’ Although no reply was proven tohave been made 
to the proposition, the fact that the vendor did continue in possession 
for several years, entitled the party offering the evidence to have it t 
go to the jury for what it was worth. Ibid. 

23. The entries on the sheriff’s docket, (the sheriff being dead,) 
showing the payment of an execution by the security, are admissible in 
evidence, it being made to appear that the original execution was lost 
and the record of the judgment being produced. Ibid. 











712-713 48 Georc1a REPorTS 


Index 


24. When, ina pending suit between A and the administrator of 
A’s deceased father-in-law, in relation to certain money loaned by the 
son-in-law to the deceased, and two other of the deceased’s children 

testified of a settlement between the parties, giving the de- 
712 tails *of it, and, in answer to cross-interrogatories, said that 

they were not present, and that allthey knew of it they got from 
family conversations, the witness not recollecting that A was present 
at any of said conversations, but giving his opinion that he was: 

Held, That it was error to permit the answers as to the asserted 
settlement to be read as evidence tothe jury. Thomas v. Whitehead, 
adm’r, 587. 

25. When parties make an express contract which is plain, evidence 
of usage and custom is inadmissible to control, vary or contradict it. 
Park & Iverson v. Piedmont and Arlington Life Insurance Company, 
601. 

26. Where, during the trial of a case, it becomes necessary to prove 
the general custom in the life insurance business as tothe commutation 
of renewals in favor of discharged agents, the proper question would 
be, ‘“‘What isthe general or universal usage and custom in the life 
insurance business as to the commutation of renewals,’’ etc.? Ibid. 

27. On the trial it was competent for the bailee to prove that when 
he was rotified by A and B, who were together, of the transfer, he 
was not informed that it was made as collateral security, but, on the 
contrary, it was stated by A that the transfer was made only that the 
money might be paid to B in the event that A was absent, as he 
expected to be absent, provided B was present when such a statement 
was made. Seldon v. Southern Express Company, 625. 

28. Under the facts as they appear in the record, it would have been 
proper to have submitted the question to the jury whether B was 
present at the time A made the statement to the bailee’s agent. Ibid. 

29. In 1862, Roath purchased lot number forty-five, in the city of 
Augusta, with a front of sixty feet, and running from Ellis to Greene 
street, and was residing on it when, in March, 1866, he purchased lot 
number forty-four, a vacant lot adjacent to number forty-five, of the 
same front and running the same length as number forty-five. He 
used part of lot number forty-four asa flower garden, and part asa 
vegetable garden. There wasa fence around both lots, and a fence 
divided them when Roath purchased forty-four, and the evidence is 

conflicting as to the time when the dividing fence was taken 
713. down by Roath, whether it was before *or after the execution of 

his will. In September, 1866, Roath made his will, and in one 
item ‘‘devised and bequeathed my house and loton Ellis street, in the 
city of Augusta, where I now reside, to my wife for her natural life, and 
after her death, to my two nieces, M. and S. B. Crocker.’’ In another 
item, he gave all the balance of his estate, real and personal, to his 
wife, absolutely. Testator died in November, 1867 : 

Held, That the acts and sayings of Roath, which go"to show that, at 
the time of the execution of the will, he considered and treated the two 
lots as one and as constituting the house and lot where he then resided, 
are competent as evidence in behalf of the remaindermen in an action 
of ejectment brought after the death of the wife.of Roath to recover 
lot number forty-four. McElrath v. Haley et al., 641. 

31. The widow of Roath had built a house on forty-four, had married 
again and died, and the action was against her second husband. On 
the trial, one of the plaintiffs testified, by interrogatories, that the 
widow of Roath, some time after the building of the house, said to her, 
(plaintiff,) ‘She was a fool for building the house, and if she had her 
way she would tear it down, if she could get her money back.’’ And 
further testified, over defendant’s objection, ‘‘She also said she had 
been to see her lawyers, Barnes & Cumming, and they told her 
* * * she offered, if we would do this to give up the house on Ellis 
street, but this was never done :”’ 

Held, That it was error to admit that portion of the testimony ob- 
jected to by defendant. If it was an offer of compromise, it was illegal 
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testimony. If otherwise admissible, the whole of what she said should 
have been stated, and if stated, should have gone to the jury. Ibid. 


EXECUTION. 


1. When money was raised by the sheriff under a fi. fa. in favor of 
A, against B, and C, the holder of an older fi. fa., placed the same in 
the hands of the sheriff to claim the money, and gave him notice to 
hold the money for distribution by the Court, and the defendant 
instituted proceedings under the Relief Act of 1868, to reduce the 
older judgment, and pending these proceedings, though under the 

belief that they had been abandoned, the sheriff had paid 
714 the money over to the ‘older fi. fa., which had in the meantime, 

been purchased by A, the holder of the younger fi. fa., and the 
proceedings to reduce the other judgment were afterwards abandoned 
by the defendants : 

Held, That it was error in the Court, on the motion of the defendant, 
to direct the money thus paid upon the older fi. fa. to be indorsed, as 
a credit upon the younger fi. fa. Moses v. Flewellen, 23. 

2. Before the passage of the Act of August 24, 1872, there was no 
authority in any officer to transfer an execution for taxes so as to 
entitle the transferee to enforce the same by levy and sale of the prop- 
erty of the defendant. Smith v. Mason, 177. 

3. When a mortgage fi. fa., for the sale of a parcel of land was, under 
the orders of the plaintiff’s attorney, levied on the land, and the same 
was sold at sheriff’s sale, and the money raised applied to the fi. fa.. 
and subsequently, on a statement that the fi. fa. was lost, the plaintiff 
procured an alias fi. fa. to issue (taking no notice of the sale) and 
caused it to be again levied on the land, and a claim was interposed by 
one claiming under the defendant in the mortgage: 

Held, That the claimant may attack the plaintiff’s fi. fa. by showing 
that the order had been complied with, and the land sold accordiny to 
its commands, and that it was not competent for the plaintiff in reply to 
show that said sale was illegal, it having been made whilst there was a 
pending injunction prohibiting said fi. fa. from proceeding. The 
Court will not permit the plaintiff to set up his own wrong; said sale 
and the return thereof are existing facts, and until set aside by a pro- 
ceeding for that purpose cannot be treated as null by the very party 
who thus disobeyed the order of the Chancellor. Horton & Rikeman 
v. Kohn, 183. 

+. When it is directed in a will that the estate of the testator shall be 
equally divided between his five children ‘‘after deducting a portion off 
of the shares of William J. and Caroline E.’’ equal to what had been 
advanced to them, and it appears from an agreed statement of the 
facts, that the executor (the only one surviving) came into the posses- 
sion of a certain lot, in the city of Augusta, as such executor, and as 
the property of the testator, and that the will had not been executed as 

to this lot and other property of the estate: 
715 *Held, That the interest William J. and Caroline KE. may have 
in said lot is not subject to levy and sale under a judgment and 
execution obtained against said William J., and the husband of 
Caroline E., for a debt due from them. Clarke, ex’r, v. Harker, 596. 

5. In one item of a will executed in 1840, (the testator dying shortly 
afterwards) property is given to his executors in trust for all the 
children of testator—including a married daughter, and the husband of 
such daughter being one of the executors—‘‘for their sole and separate 
use during their natural lives and to remain to their children after 
their death ;’’ and in the next item of the will two of said executors 
(omitting the husband,) are appointed trustees for said married daugh- 
ter, and it is immediately added, ‘‘and that her estate be held by them 
for the sole use and benefit of the heirs of her body :”’ 

Held, That both items will be considered in construing what estate 
was intended to be given to such daughter, and that an estate in trust 
for her sole and separate use is thereby created and is not subject to 
levy and sale for the debts of her husband. Ibid. 
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24. When, ina pending suit between A and the administrator of 
A’s deceased father-in-law, in relation to certain money loaned by the 
son-in-law to the deceased, and two other of the deceased’s children 

testified of a settlement between the parties, giving the de- 
712 tails *of it, and, in answer to cross-interrogatories, said that 

they were not present, and that all they knew of it they got from 
family conversations, the witness not recollecting that A was present 
at any of said conversations, but giving his opinion that he was: 

Held, That it was error to permit the answers as to the asserted 
settlement to be read as evidence tothe jury. Thomas v. Whitehead, 
adm’r, 587. 

25. When parties make an express contract which is plain, evidence 
of usage and custom is inadmissible to control, vary or contradict it. 
Park & Iverson v. Piedmont and Arlington Life Insurance Company, 
601. 

26. Where, during the trial of a case, it becomes necessary to prove 
the general custom in the life insurance business as to the commutation 
of renewals in favor of discharged agents, the proper question would 
be, ‘‘What isthe general or universal usage and custom in the life 
insurance business as to the commutation of renewals,’’ etc.? Ibid. 

27. On the trial it was competent for the bailee to prove that when 
he was notified by A and B, who were together, of the transfer, he 
was not informed that it was made ascollateral security, but, on the 
contrary, it was stated by A that the transfer was made only that the 
money might be paid toB in the event that A was absent, as he 
expected to be absent, provided B was present when such a statement 
was made. Seldon v. Southern Express Company, 625. 

28. Under the facts as they appear in the record, it would have been 
proper to have submitted the question to the jury whether B was 
present at the time A made the statement to the bailee’s agent. Ibid. 

29. In 1862, Roath purchased lot number forty-five, in the city of 
Augusta, with a front of sixty feet, and running from Ellis to Greene 
street, and was residing on it when, in March, 1866, he purchased lot 
number forty-four, a vacant lot adjacent to number forty-five, of the 
same front and running the same length as number forty-five. He 
used part of lot number forty-four asa flower garden, and part asa 
vegetable garden. There wasa fence around both lots, and a fence 
divided them when Roath purchased forty-four, and the evidence is 

conflicting as to the time when the dividing fence was taken 
713. down by Roath, whether it was before *or after the execution of 

his will. In September, 1866, Roath made his will, and in one 
item ‘‘devised and bequeathed my house and loton Ellis street, in the 
city of Augusta, where I now reside, to my wife for her natural life, and 
after her death, to my two nieces, M. and S. B. Crocker.’’ In another 
item, he gave all the balance of his estate, real and personal, to his 
wife, absolutely. Testator died in November, 1867 : 

Held, That the acts and sayings of Roath, which go"to show that, at 
the time of the execution of the will, he considered and treated the two 
lots as one and as constituting the house and lot where he then resided, 
are competent as evidence in behalf of the remaindermen in an action 
of ejectment brought after the death of the wife.of Roath to recover 
lot number forty-four. McElrath v. Haley et al., 641. 

31. The widow of Roath had built a house on forty-four, had married 
again and died, and the action was against her second husband. On 
the trial, one of the plaintiffs testified, by interrogatories, that the 
widow of Roath, some time after the building of the house, said to her, 
(plaintiff,) ‘‘She was a fool for building the house, and if she had her 
way she would tear it down, if she could get her money back.’’ And 
further testified, over defendant’s objection, ‘‘She also said she had 
been to see her lawyers, Barnes & Cumming, and they told her 
* * * she offered, if we would do this to give up the house on Ellis 
street, but this was never done :”’ 

Held, That it waserror to admit that portion of the testimony ob- 
jected to by defendant. If it was an offer of compromise, it was illegal 
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testimony. If otherwise admissible, the whole of what she said should 
have been stated, and if stated, should have gone to the jury. Ibid. 


EXECUTION. 


1. When money was raised by the sheriff undera fi. fa. in favor of 
A, against B, and C, the holder of an older fi. fa., placed the same in 
the hands of the sheriff to claim the money, and gave him notice to 
hold the money for distribution by the Court, and the defendant 
instituted proceedings under the Relief Act of 1868, to reduce the 
older judgment, and pending these proceedings, though under the 

belief that they had been abandoned, the sheriff had paid 
714 the money over to the “older fi. fa., which had in the meantime, 

been purchased by A, the holder of the younger fi. fa., and the 
proceedings to reduce the other judgment were afterwards abandoned 
by the defendants : 

Held, That it was error in the Court, on the motion of the defendant, 
to direct the money thus paid upon the older fi. fa. to be indorsed, as 
a credit upon the younger fi. fa. Moses v. Flewellen, 23. 

2. Before the passage of the Act of August 24, 1872, there was no 
authority in any officer to transfer an execution for taxes so as to 
entitle the transferee to enforce the same by levy and sale of the prop- 
erty of the defendant. Smith v. Mason, 177. 

3. When a mortgage fi. fa., for the sale of a parcel of land was, under 
the orders of the plaintiff’s attorney, levied on the land, and the same 
was sold at sheriff’s sale, and the money raised applied to the fi. fa.. 
and subsequently, on a statement that the fi. fa. was lost, the plaintiff 
procured an alias fi. fa. to issue (taking no notice of the sale) and 
caused it to be again levied on the land, and a claim was interposed by 
one claiming under the defendant in the mortgage: 

Held, That the claimant may attack the plaintiff’s fi. fa. by showing 
that the order had been complied with, and the land sold accordiny to 
its commands, and that it was not competent for the plaintiff in reply to 
show that said sale was illegal, it having been made whilst there was a 
pending injunction prohibiting said fi. fa. from proceeding. The 
Court will not permit the plaintiff to set up his own wrong; said sale 
and the return thereof are existing facts, and until set aside by a pro- 
ceeding for that purpose cannot be treated as null by the very party 
who thus disobeyed the order of the Chancellor. Horton & Rikeman 
v. Kohn, 183. 

4+. When it is directed in a will that the estate of the testator shall be 
equally divided between his five childreu ‘‘after deducting a portion off 
of the shares of William J. and Caroline E.’’ equal to what had been 
advanced to them, and it appears from an agreed statement of the 
facts, that the executor (the only one surviving) came into the posses- 
sion of a certain lot, in the city of Augusta, as such executor, and as 
the property of the testator, and that the will had not been executed as 

to this lot and other property of the estate : 
715 *Held, That the interest William J. and Caroline EK. may have 
in said lot is not subject to levy and sale under a judgment and 
execution obtained against said William J., and the husband of 
Caroline E., for a debt due from them. Clarke, ex’r, v. Harker, 596. 

5. In one item of a will executed in 1840, (the testator dying shortly 
afterwards) property is given to his executors in trust for all the 
children of testator—including a married daughter, and the husband of 
such daughter being one of the executors—‘‘for their sole and separate 
use during their natural lives and to remain to their children after 
their death ;’’ and in the next item of the will two of said executors 
(omitting the husband,) are appointed trustees for said married daugh- 
ter, and it is immediately added, ‘‘and that her estate be held by them 
for the sole use and benefit of the heirs of her body :”’ 

Held, That both items will be considered in construing what estate 
was intended to be given to such daughter, and that an estate in trust 
for her sole and separate use is thereby created and is not subject to 
levy and sale for the debts of her husband. Ibid. 








716-717 48 Grorcia REPORTS 
Index 
EXECUTOR DE SON TORT. See Administrators and Executors, 2. 
FACTORS. 


1. Delivery of produce to a common carrier, consigned to factors, 
under a contract before that time made, is such a delivery to the latter 
as will cause their lien to attach for advances made. Elliot v. Cox et 
al., 39. 

2. To create a lien under the 1977th section of Irwin’s Revised Code, 
and to have the same enforced upon the growing crops of farmers, the 
plaintiff must allege in his affidavit, that he is either a factor or a 
merchant, and that as such, he has furnished either provisions or com- 
mercial manures, or both upon such terms as may have been agreed 
upon by the parties. Gunn etal. v. Pattishal, 405. 

3. An execution based upon an affidavit not containing the aforesaid 
allegations, is void, and the plaintiff who directed the levy, and the 
sheriff who levied the same upon the property of defendant, were tres- 

passers, and liable for damages as such. Ibid. 


716 *FINE. 


1. Where a defendant is convicted of a misdemeanor and the 
judgment is that he do pay a specified fine and costs of prosecution, 
and he refuses to pay the fine and costs, the Judge has the power to 
order the clerk of the Court to issue an execution against the property of 
the defendant to enforce the collection of the fine and costs. McMeekin 
v. The State, 335. 

2. If, in addition to the fine, etc., the judgment directs that the 
defendant shall be held in custody until the fine and costs are paid, so 
that the imprisonment do not exceed six months, and the defendant is 
so held in custody and discharged at the termination of six months, 
without payment of the fine or any of the costs: 

Held, That the imprisonment was no part of the penalty, and the 
power still existed in the Court to order the issue of the execution to 
collect the fine and all the costs. Ibid. 


FORCIBLE ENTRY AND DETAINER. 


1. When there was a trial before a jury, on a warrant for forcible 
entry and detainer, and the entry and force by the defendant were 
admitted, but it was set up that the plaintiff was holding as the tenant 
of the defendant, and there was evidence upon both sides upon the 
point, in the main by the parties themselves as witnesses, and the jury 
found for the plaintiff, under a charge of the Court telling them that the 
case turned upon the nature of the plaintiff’s holding, whether in his 
own right or as tenant, and the jury found for the plaintiff, this Court 
will not overrule the Court below in refusing to order a new trial un- 
less the verdict be most manifestly contrary to the avidenes, Monroe 
et al. v. Carter, 174. 

2. A warrant for forcible entry only, which shows apon the face that 
the entry was more than three years before the issuing of the warrant, 
and which contains no allegation or charge of the forcible detainer, is 
demurrable as insufficient in law, and should be dismissed on motion, 
since the statute, in terms, provides that in no case shall the person in 
possession be turned out, if he has been three years in peaceable 

possession of the premises. DeLagal v. Wallace, adm’r, 408. 


717 *FRAUD—POSSESSION BADGE OF. See Vendor and Pur- 
chaser, 5. 


FRAUDS, STATUTE OF. 


Where a parol contract was made in November, 1865, for the rent 
of a plantation for the year 1866, and the defendant went into posses- 
sion of the place, in pursuance of the contract, and cultivated it for the 
year 1866, this is such a part performance of the contract as will take it 
without the operation of the statute of frauds. Rosser v. Harris, 512. 


' 
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GARNISHMENT. 


1. A foreign corporation transacting business in this State, may be 
garnished for a debt it may owe, anywhere in this State where suit for 
such debt could be brought. Selma, Rome and Dalton Railroad Com- 
pany v. Tyson, 351. ; 

2. Where an attorney at law, in response to a summons of garnish- 
ment issued at the instance of a judgment creditor, answers that he 
has a certain sum of money in his hands belonging to the defendant, 
which, before he was served with such summons, he had decided to 
appropriate towards the satisfaction of other judgments than that 
upon which the process of garnishment issued, but had not actually 
done so, because he was awaiting the consent or refusal of the defend- 
ant to such action, it was not errorin the Court to order the fund paid 
to the oldest execution, after allowing reasonable attorney’s fees and 
costs to the diligent creditors bringing the fund into Court. Carr v. 
Benedict, Hall & Co., 431. 

3. At the same term at which judgment was obtained against the 
principal debtor, a defaulting garnishee moved the Court, after the 
discharge of the jurors, to be allowed to file his answer denying any 
indebtedness, and for cause why the answer was not filed before, 
showed that the original defendant had been, before that time, in a 
case of involuntary proceedings in bankruptcy, adjudged a bankrupt ; 
that a new trial had been granted, and the proceedings in bankruptcy 

were still pending : 
718 *Held, That the Court did not abuse his discretion in permitting 
the answer to be then filed. McCallum & Bro. v. Brandt, 439, 


GIFT. 


To make out a case of a presumptive gift of lands, under section 2622 
of Irwin’s Revised Code, it is necessary to show that the exclusive 
possession of the child, without payment of rent, shall have continued 
seven years during the lifetime of the father, and if he (the father) die 
before the seven years is complete, the presumption provided for does 
not exist. McKee v. McKee et al., 332. 


GUARDIAN AND WARD. 


1. Samuel C. Hitchcock having been appointed guardian of Irby 
Hudson, by the Ordinary of Sumter county, moved his guardianship, 
in terms of the law, to Hancock county. On the arrival of Hudson at 
the age of fourteen years, Hitchcock was, by petition, removed on the 
ground that Hudson was now fourteen years old, and had chosen 
another guardian. This was done in the county of Hancock. Soon 
after, A. J.S. Jackson was appointed guardian of Hudson, whose resi- 
dence was then in Greene county. Jackson, the new guardian, cited 
Hitchcock, who resided in Fulton county, before the Ordinary of 
Greene county, to account. Hitchcock acknowledged service of the 
citation, but did not appear, and on an ex parte hearing the Ordinary 
gave a judgment against Hitchcock. An execution was issued and 
levied, and Hitchcock filed an affidavit of illegality on the ground that 
the Ordinary of Greene county had no jurisdiction to call him to 
account: 

Held, That as the Ordinary of Greene county did not have the record 
of Hitchcock’s guardianship, and aS Hitchcock had never been ap- 
pointed by him or been in any way subject to his jurisdiction, said 
Ordinary had no power to call him to account or to give a judgment 
against him. Jackson v. Hitchcock, 491. 

2. If a guardian purchase land, intending to receive a promissory 
note on other parties, from an administrator in whose hands is the 
estate in which his ward has a share, and to pay for the land with such 

note, the consideration of which, is the purchase money of the 
719 *same land when sold by the administrator, and he does receive 
the note from the administrator as the portion of the ward in 
said estate, and pays the whole price of the land with it, and takes 


—c 
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the title to himself, it will so charge the land as a trust in the hands of 
the guardian, and his vendee who purchased with notice of such facts, 
as to entitle the ward through her next friend to assert her right of 
election between the fund thus appropriated, and the land thus pur- 
chased and paid for. Johnston v. Janes et al., 554. 

3. Under the proper construction of the Act of 1866, securing to the 
wife the property she had at marriage, or that may come to or be ac- 
quired by her during coverture, a guardian cannot make a compromise 
or accord and satisfaction with his female ward and her husband for 
her claim against him as her guardian, she being at the time a minor 
and having married after the passage of said Act. Ibid. 

4. If such compromise be made whilst suit is pending against the 
guardian in favor of his ward by her next friend, without the authority 
of the Court or the knowledge and consent of the next friend, it is so 
far a nullity that no deduction from the claim against the guardian can 
be allowed for what he may advance as a consideration for the compro- 
mise, unless it be shown that the same was applied for the use and 
benefit of the ward. Ibid. 

5. The admissions of the husband, offered as evidence by the wife, for 
the purpose of showing, in connection with other testimony, that the 
marriage was void, and thereby to relieve herself from any effect that 
his assent to such compromise might have, were properly rejected by the 
Court, as they are immaterial under the construction given tothe Act 
of 1866. Ibid. 

6. An exemplification of the returns of a guardian to the Ordinary, 
though made several years after the actings of the guardian therein 
contained, and after the commencement of suit against him by his 
ward, are admissible in evidence when tendered by him, and such facts 
are circumstances, which, with the other testimony in connection there- 
with, may be considered by the jury in determining the weight to be 

given to it. Ibid. 
720 *HOMESTEAD. 


1. It is not sufficient to make a mortgage lien good against a 
homestead and exemption, under the Act of 1868, that it was given in 
lieu of another mortgage on the property, unless it further appear that 
the first mortgage or lien was alien superior to the right of homestead. 
There is nothing in the record which shows that the original lien or 
mortgage was good, in spite of the homestead, either by the laws of 
Alabama orGeorgia. Griffin & Clay v. Treutlen, 148. 

2. The rent of a house and lot wholly disconnected from the home- 
stead is not one of the exceptions mentioned in the Act of 1869, for 
which the produce, rents or profits of the homestead is liable. Huff v. 
Bournell, 338. 

3. The term ‘‘necessaries,’’ as used in said Act, refers to such neces- 
saries as have been furnished to the family in connection with the 
enjoyment of the homestead property, such as were ygecessary for them 
in the cultivation of the crops raised thereon, and forthe support of the 
family whilst so doing. Ibid. 

4. Under the decisions of the Supreme Court of the United States, in 
the case of Gunn v. Barry, the homestead clause of the Constitution of 
1868 isin violation of the Constitution of the United States, in so far as 
it authorizes the homestead and exemption therein provided for to be 
set up against contracts made before the adoption of said Constitution 
of 1868. Jones, adm’r, v. Brandon, 593. 


HUSBAND AND WIFE. 


See Guardian and Ward, 3-5. 
ILLEGALITY. 


1. Where suit is instituted against trustees for advances alleged to 
have been made to one of the cestui que trusts, with the assent of the 
defendants, for tne use of the trust estate, anda general judgment is. 
taken against the trustees, and the execution based thereon is levied 
upon the trust estate, the cestui que trusts not being parties to the exe- 
cution could not file an affidavit of illegality. Clinch et al.v. Ferril & 
Weslow et al., 365. 





‘ 
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721 *2. When the maker and indorser of a promissory note are dead, 

and the administrator of the maker is also executor of the in- 
dorser, and suit is brought on the note against him in both capacities, 
though the judgment does not specify the relation of maker and in- 
dorser, it is good against him, at least, so far as he is the representa- 
tive of the maker, and if levy be made accordingly, he cannot arrest it 
on that ground by affidavit of illegality. Woolfolk, adm’r and ex’r, v. 
Kyle, 419. 

5. When it appears from the papers on file with the clerk of the Su- 
perior Court of this State that, in a case carried by writ of error from 
this Court to the Supreme Court of the United States, proper steps have 
been taken to supersede the judgment, the Courts of the State have no 
longer jurisdiction of the case until the same is disposed of by the ap- 
pellate Court, or until, by order of said Court, the execution is permitted 
to proceed for want of a supersedeas or otherwise. Russell v. O’ Dowd 
etal. ; O’Dowd v. Russell et al., 474. 

4. The remedy at law, by affidavit of illegality, is adequate to stop 
the progress of the execution, anda bill to enjoin them was properly 
demurred to, as the defendant has a complete and adequate remedy at 
law. Ibid. 

5. Where no grounds Of illegality to an execution is based upon the 
fact that no affidavit of the payment of taxes had been filed by the 
plaintiff, the levy will not be dismissed on motion, on account of its 
absence. Sullivan v. Hugely, 486. 

6. Where the questions as to whether the note which was the basis of 
the judgment from which the execution issued, was given for Confed- 
erate money or in renewal of another note, only become material in 
connection with whether the taxes have been paid, and this issue was 
not made by the affidavit of illegality, it was not competent to intro- 
duce testimony upon these points. Ibid. 

7. The acknowledgment of service of the citation was no waiver of 
the jurisdiction, and as Hitchcock did not appear or plead to the cita- 
tion, the judgment was void, and the remedy by affidavit of illegality 
may be used to make the question of jurisdiction. Jackson v. Hitch- 

cock, 491. 


722 *IMPEACHMENT OF WITNESS. See Witness, 1, 2, 4, 5. 
INDICTMENT. See Criminal Law, 6, 9, 10, 24, 40. 
INDORSEMENT. See Promissory Notes, 1-4. 
INFERIOR COURT. See Ordinary, 1. 
IN PARI DELICTO. See Confederate States, 1, 2. 
INJUNCTION. 


1. Where the only allegation in a bill seeking to enjoin the defendant 
from prosecuting her claim for dowerin the lands of which her hus- 
band died seized and possessed was, that she, ‘‘after possessing and en- 
joying the assets of said estate to a large amount in excess of her 
lawful dower, and wasting the same by pleading and otherwise, had 
made application to the Superior Court to set apart her dower in said 
estate,’’ which charge was expressly denied by the defendant’s answer, 
it was error in the Chancellor to direct that the writ of injunction 
should issue. Kenan v. Johnson, 28. 

2. The widow of the deceased testator had the legal right to her 
dower in one-third part of the land of which her husband died seized 
and possessed at the time of his death, unless that right was barred in 
the manner prescribed by the law. Ibid. 

3. One creditor holding a common law judgment, where the debtor is 
involved or unable to pay all his debts, cannot enjoin another creditor 
in acommon law judgment older than the first, on the grouud that the 
latter has received from the debtor a sufficient amount of usury to dis- 
charge his existing judgment, and, from that fact, ask a decree, either 
that such judgment be declared satisfied, or postponed until the senior 
judgment is paid. Phillips et al. v. Walker, 55. 
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4. Where it is claimed by the junior judgment creditor of a debtor, 
who is unable to pay his debts, that the holder of the oldest judgment 
purchased another judgment younger than either of the others, 
723 for about one-fifth *the amount, under an agreement that the 
debtor was to have the benefit of the surplus, and, by agreement 
between the creditors, they released their judgment liens on acertain 
portion of the debtor’s property, which the debtor was to sell and pay a 
large portion of the proceeds to the creditor who held the oldest execu- 
tion, and it was so sold and nearly all the portion paid to said creditor, 
applied to the payment of the whole of the judgment so purchased by 
him, and on the hearing of an injunction torestrain such creditor from 
selling the balance of the debtor’s property, under the oldest fi. fa., and 
claiming the whole of the proceeds under it, and asking that the money 
so appropriated shall be credited to the oldest execution, the evidence 
being conflicting, and the Chancellor grants the injunction, this Court 
will not interfere with his discretion in so doing. Ibid. 

5. The granting or refusal to grant an injunction is vested by law 
in the discretion of the Judge of the Superior Court, to whom the 
application is made, and being so vested, it was manifestly intended 
that he should exercise that discretion on the statement of facts ex- 
hibited to him, and the Supreme Court will not interfere unless some 
well established rule of law, or principle of equity, has been violated. 
Jones, Drumright & Co. v. Thacher & Co. et al., 83. 

6. Where an injunction was refused by the Chancellor, and the case, 
by writ of error, was carried to the Supreme Court and the judgment 
reversed, and defendants then moved before the Chancellor to dissolve 
the injunction, which motion was overruled, such decision cannot be 
carried by bill of exceptions to the Supreme Court within ten days, 
under the Act of October 28th, 1870. Armstrong, administrator, et al. 
v. Lewis, 127. 

7. When a mortgage fi. fa. for the sale of a parcel of land was, under 
the orders of the plaintiff’s attorney, levied on the land, and the same 
was sold at sheriff’s sale, and the money raised applied to the fi. fa., 
and subsequently, on a statement that the fi. fa. was lost, the plaintiff 
procured an alias fi. fa. to issue (taking no notice of the sale) and 
caused it to be again levied on the land, and a claim was interposed by 

one claiming under the defendant in the mortgage: 
724 *Held, That the claimant may attack the plaintiff’s fi. fa. by 

showing that the orders had been complied with, and the land 
sold according to‘its commands, and that it was not competent for the 
plaintiff in reply to show that said sale was illegal, it having been 
made whilst there was a pending injunction prohibiting said fi. fa. 
from proceeding. ‘The Court will not permit the plaintiff to set up his 
own wrong; said sale and the return thereof are existing facts, and 
until set aside by a proceeding for that purpose cannot be treated as 
null by the very party who thus disobeyed the order of the Chancellor. 
Horton & Rikeman v. Kohn, 183. 

8. In an application for an injunction to restrain a 1 defendant from 
selling certain land, on account of fraud on the part of defendant in 
obtaining the title, the bill also praying relief and for the cancellation 
of the deed, and it does not appear that the defendant is insolvent, or 
threatening or offering to sell the land, and the evidence at the hearing 
on said application being conflicting as to the fraud, and the Chancellor 
refuses the injunction, this Court will not interfere with the decision of 
the Judge, the more especially as itdoes not appear that any irrepar- 
able damage can ensue to complainant from saidrefusal. If, whilst the 
suit is pending, the defendant were to sell the land, the complainant 
would only have to make the purchasera party. Smith v. Malcolm, 343. 

9. An execution based upon a judgment against trustees which fails 
to specify the property to be bound for its payment, having been levied 
upon the trust estate, the sale will be enjoined. Clinch et al. v. Ferril 
& Weslow et al., 366. 

JUDGMENT. 


1. The judgment of a District Court of the United States, having 
jurisdiction of the parties and the subject matter of the judgment, is 
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conclusive between the parties in State Court, upon the merits of the 
matter adjudged, but the jurisdiction of the Court is always open to 
inquiry. McCauley v. Hargroves, for use, etc., 50. 
2. Where there is nothing in the action of the Court to show that the 
defendant was notified, and the judgment upon its face shows 
725 that the defendant did not *appear, and the return of the marshal 
is without any formal venue, and does not state where the defend- 
ant was served, it is competent for the defendant in a suit on the judg- 
ment in a State Court, to show that the service was effected out of the 
territorial jurisdiction of the marshal, and when he had no authority to 
effect service. Ibid. 

3. One creditor holding a common law judgment, where the debtor is 
involved or unable to pay all his debts, cannot enjoin another creditor 
in a common law judgment older than the first, on the ground that the 
latter had received from the debtor a sufficient amount of usury to dis- 
charge his existing judgment, and, from that fact, ask a decree, either 
that such judgment be declared satisfied or postponed, until the senior 
judgment is paid. Phillips et al. v. Walker, 55. 

4. Where it is claimed by the junior judgment creditor of a debtor, 
who is unable to pay his debts, that the holder of the oldest judgment 
purchased another judgment younger than either of the others, for 
about one-fifth the amount, under an agreement that the debtor was to 
have the benefit of the surplus, and, by agreement between the cred- 
itors, they released their judgment liens on a certain portion of the 
debtor’s property, which the debtor was to sell and pay a large portion 
of the proceeds to the creditor who held the oldest execution, and it was 
sosold and nearly all the portion paid to said creditor applied to the 
payment of the whole of the judgment so purchased by him, and on the 
hearing of an injunction to restrain such creditor from selling the bal- 
ance of the debtor’s property, under the oldest fi. fa., and claiming the 
whole of the proceeds under it, and asking that the money so appro- 
priated shall be credited to the oldest execution, the evidence being 
conflicting, and the Chancellor grants the injunction, this Court will 
not interfere with his discretion in sodoing. Ibid. 

5. Where land was sold under a judgment obtained against the de- 
fendant in the United States District Court, of older date than the levy 
of an attachment returnable toa Superior Court of this State, but the 
levy of the execution, based upon said judgment, was made after the 

levy of said attachment, and the plaintiff in attachment was pres- 
726 entat the marshal’s sale *when the claimant purchased, and 

made no objections, the purchaser obtained a valid title. Stud- 
dard v. Lemmond, 100. 

6. The defendant is not concluded on the trial of a case by the action 
of the Court in reinstating it on the docket, from pleading and proving 
an alleged agreement and settlement, and that it was to be dismissed 
in pursuance of the alleged agreement, and that the entry of dismissal 
was in fact made in accordance with such contract. Baynes v. Billups, 
administrator, 347. 

7. Anexecution based upon a judgment against trustees which fails 
to specify the property to be bound forits payment, having been levied 
upon the trust estate, the sale will be enjoined. Clinch et al. v. Ferril 
& Weslow et al., 365. 

8. Where suit is instituted against trustees for advances alleged to 
have been made to one of the cestui que trusts, with the assent of the 
defendants, for the use of the trust estate, and a general judgment is 
taken against the trustees, and the execution based thereon is levied 
upon the trust estate, the cestui que trusts not being parties to the exe- 
cution, could not file an afhdavit of illegality. Ibid. 

9. Under section 3525 of the Code, it is necessary that the purchaser 
of real property should be in the possession of the same four years, 
before it can be discharged from the lien of a judgment against the 
— from whom he purchased. Glanton et al., ex’rs, v. Heard et al., 

10. A judgment against an executor or administrator, where there is 
no plea, that the sum recovered “‘be levied of the goods and chattels, 
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lands and tenements of the testator or intestate,’’ is sufficient, under 
section 3515, Revised Code, without adding the words ‘‘in the hands of, 
etc., to be administered.’’ These last words are not required by said 
section. Woolfolk, adm’r and ex’r, v. Kyle, 419. 

11. When the maker and indorser of a promissory note are dead, and 
the administrator of the maker is also executor of the indorser, and suit 
is brought on the note against him in both capacities, though the judg- 
ment does not specify the relation of maker and indorser, itis good 

against him, at least, so faras heis the representative of the 
727 maker, and if levy be made *accordingly, he cannot arrest it on 
that ground by affidavit of illegality. Ibid. 

12. Where a Court had jurisdiction of the person and the subject 
matter, in the manner prescribed by law, although the proceedings 
may have been irregular, the judgment would not be void; aliter, if 
the Court had jurisdiction of the subject matter, but not of the person. 
Johnson et al. v. Wright et al., 648. 


JUDICIAL SALE. 


1. Where land was sold under a judgment obtained against the 
defendant in the United States District Court, of older date than 
the levy of an attachment returnable to a Superior Court of the State, 
but the levy of the execution, based upon said judgment, was made 
after the levy of said attachment, and the plaintiff in attachment was 
present at the marshal’s sale when theclaimant purchased, and made 
no objections, the purchaser obtained a valid title. Studdard v. Lem- 
mond, 100. 

2. This Court having held in the case of Bailey v. Park, (22 Georgia 
Reports, 116,) that a sale of land by the sheriff under an execution for 
the purchase money, in favor of the vendor against the vendee, where 
the vendee has only a bond for titles, and the vendor has not filed and 
had recorded in the clerk’s office a deed to his vendee for ‘the land, 
before the levy is made, is illegal and void, and also reaffirmed the same 
principle in Harville v. Lowe and Smith, 47 Georgia Reports, 214, and 
this case coming within that principle, and the purchaser at the sher- 
iff’s sale being charged with notice, the Court erred in dismissing com- 
plainant’s bill for want of equity: Code, section 3604. Brunson v. 
Grant et al., 394, 

3. If the purchaser at such sale be a third partv, and has paid the price 
bid by him, and the same has been applied towards the extinguishment 
of the vendee’s debt, he is entitled to be reimbursed out of the land to 
the extent of such payment ofsuch debt. Ibid. 


JURISDICTION. 


1. The City Court of Atlanta has no power, under the Act organizing 

said Court, to grant newtrials, nor can that power be derived 

728 from that provision in the Constitution *allowing writs of error 
from the judgment of City Courts. Tate v. ‘Fhe State, 37. 

2. There having been no service of the bill of exceptions, the written 
waiver of such service, after the case has been reached in the Supreme 
Court, cannot give said Court jurisdiction. Meador, adm’r, v. Dent 
et al., 126. 

3. Where such deposit was $950 00in gold, and, after demand and 
refusal, an action of assumpsit was brought for that amount in gold, 
“for its value in currency,” the plaintiff was entitled to recover the 
value of the gold at the time of the demand, with interest; and as no 
evidence was introduced on the trial showing it was worth any premium 
at that time, the recovery could only have been for $950 00, with interest 
from the time of the demand. The City Court of Augusta, whose juris- 
diction is limited to $1,000 00, therefore, had jurisdiction of the case.— 
Hewitt v. Brummel, 481. 

4. Samuel C. Hitchcock having been appointed guardian of Irby Hud- 
son, by the Ordinary of Sumter county, moved his guardianship, in 
terms of the law, to Hancock county. On the arrival of Hudson at the 
age of fourteen years, Hitchcock was, by petition, removed on the 





48 Grorc1A REpPorR'S 729-730 


Index 


ground that Hudson was now fourteen years old, and had chosen 
another guardian. This was donein the county of Hancock. Soon 
after, A. J. S. Jackson was appointed guardian of Hudson, whose resi- 
dence was then in Greene county. Jackson, the new guardian, cited 
Hitchcock, who resided in Fulton county, before the Ordinary of Greene 
county, to account. Hitchcock acknowledged service of the citation, 
but did not appear, and on an ex parte hearing the Ordinary gave a judg- 
ment against Hitchcock. An execution was issued and levied, and 
Hitchcock filed an affidavit of illegality on the ground that the Ordi- 
nary of Greene county had no jurisdiction to call him to account : 

Held, That as the Ordinary of Greene county did not have the record 
of Hitchcock’s guardianship, and as Hitchcock had never been ap- 
pointed by him or been in any way subject to his jurisdiction, said 
Ordinary had no power to call him to account or to give a judgment 
against him. Jackson v. Hitchcock, 491. 

5. The acknowledgment of service of the citation was no waiver 

729 of the jurisdiction, and as Hitchcock did not *appear or plead to 
the citation, the judgment was void, and the remedy by affidavit 

of illegality may be used to make the question of jurisdiction. Ibid. 

6. Where a Court had jurisdiction of the person and the subject 
matter, in the manner prescribed by law, although the proceedings 
may have been irregular, the judgment would not be void ; aliter if 
the Court had jurisdiction of the subject matter, but not of the person. 
Johnson et al. v. Wright et al., 648. 


JURY. 


1. Where a defendant is on trial for an offense for which he will be 
punished by death, unless the jury shall otherwise recommend, it was 
error in the Court to allow a juror to be set aside by the State for cause, 
upon the statement that he was conscientiously opposed to capital 
punishment. Johnson vz. the State, 116. 

2. Where the juries for a term of the Court have been regularly 
drawn, the Court has no power to direct that they be purged unless 
each juror came up to the standard of uprightness and intelligence 
established by him, to-wit: could read the Constitution of the United 
States, and the Constitution of the State of Georgia, and could write. 
Campbell v. The State, 353. 

3. Where, upon the application of this test, eight colored and two white 
men were found deficient, and excused from further service, and the 
sheriff was ordered to fill up the panels with jurors from the jury list 
who could come up to the standard established by the Court, a chal- 
lenge to the array, when the panel thus made was put upon the 
defendant, should have been sustained. Ibid. 


JUSTICE OF THE PEACE. See Criminal Law, 34-36. 
LANDLORD AND TENANT. 


1. Where a party enters upon land under a contract of purchase, the 
relation of landlord and tenant does not exist, and the vendee, upon 
failure to pay the purchase money according to his:contract, cannot be 

dispossessed as a tenant at sufferance. Brown v. Persons, 60. 
730 *2. Whilst, as a general rule, it is true that one who goes into 

possession of land under a contract of purchase, cannot, at Jaw, 
dispute the title of his vendor, so long as his possession is undisturbed, 
yet if the vendor himself parts with the title, or if it be sold under 
execution against him, the vendee may, in good faith, attorn to the 
purchaser, and in an action of ejectment by the vendor against the 
vendee, the vendee may, though the purchase money is still unpaid, 
show such sale and attornment as a defense to the action. Beall et 
al. v. Davenport et al., 165. ‘ : 

3. When the landlord failed to repair the roof of the store-house, 
after notice of its leaky condition, and his tenant’s goods were damaged 
thereby, the tenant is entitled to recoup the amount of such damages 
+ cae a distress warrant forthe rent. Guthman v. Castleberry, 
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4. In 42 Georgia Reports, 226, the Court held that when a contract 
was made by a freedman and a landlord to make a crop, for one year, 
by which the landlord was to furnish the land and stock, and the freed- 
man to work the same, and to receive one-half of the crop made 
thereon, such a contract did not make them partners: 

Held, That this case comes within said decision. Smith v. Summer- 
lin, 425. 

5. Where, in the fall of 1868, the plaintiff, by parol contract, rented 
to the defendants a store-house for three years, from March Ist, 1869, 
and defendants took possession accordingly, but one month prior to 
March Ist, 1871, notified the plaintiff that they would vacate the 
premises on that day, and the plaintiff took possession on September 
1st, 1871, and sued out two distress warrants for the two quarters 
rent, from March Ist, 1871, to September Ist, 1871, to which the 
defendants filed the usual counter-affidavits : 

Held, That if the statute of frauds is applicable to the case, and if 
the plaintiff is entitled to a specific performance of the parol contract, 
it was error in the Court to have so charged the jury, when the plain- 
tiff had not alleged in his pleadings any equitable grounds which would 
have entitled him to that relief. Hooper, Hough & Force v. Dwinnell, 
442, 

6. The plaintiff having taken possession of the premises rented, 

731 on September Ist, 1871, before three years, under *the terms of 

the contract, had expired, he was not entitled to a specific per- 
formance of a part of the contract. Ibid. 


LEVY AND SALE. 


See Judicial Sale, 1, 3. 
Execution, 4. 


LICENSE. See Municipal Corporation, 2. 


LIEN. 


1. Under a warehouseman’s receipt as follows: ‘‘Received from 
W. U. Garrard, one hundred and twenty-seven bales of cotton, marked, 
numbered, etc., as per margin, (the marks, etc., being given,) subject 
to this receipt only, on paying customary charges and all advances, 
acts of Providence and fires excepted,’’ the warehouseman has not only 
a lien on the cotton, but the consignor is liable for the customary 
charges that may accrue, and his liability continues until he may sell 
and give notice to the warehouseman, unless he be discharged by the 
act or consent of the warehouseman. Garrard, ex’r, v. Moody, 96. 

2. It is not sufficient to make a mortgage lien good against a home- 
stead and exemption, under the Act of 1868, that it was given in lieu 
of another mortgage on the property, unless it further appear that the 
first mortgage or lien was alien superior to the right of homestead. 
There is nothing in the record which shows that the original lien or 
mortgage was good.in spite of the homestead, either by the laws of 
Alabama or Georgia. Griffin & Clay v. Treutlen, 148. 

3. To create a lien, under the 1977th section of Irwin’s Revised Code, 
and to have the same enforced upon the growing crops of farmers, the 
plaintiff must allege in his affidavit, that he is either a factor or a 
merchant, and that, as such, he has furnished either provisions or 
commercial manures, or both, upon such terms as may have been 
agreed upon by the parties. Gunn et al. v. Pattishal, 405. 

4. An execution based upon an affidavit not containing the aforesaid 

allegations, is void, and the plaintiff who directed the levy, and 
732. the sheriff who levied the same *upon the property of defendant, 
were trespassers, and liable for damages as such. Ibid. 

5. Where land is leased for aterm of years, and the lessee places im- 
provements thereon, and, before the expiration of the lease, sells said 
improvements and his interest under the lease to the lessor, taking a 
note in part payment therefor, the lessee is not entitled to a vendor’s 
lien upon the land for the amount of the note. Mitchell v. Printup, 455. 
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6. A mechanic’s lien on personalty was foreclosed under the pro- 
visions of the Code applicable to steamboat liens: 

Held, That it was error in the Courtto allow third persons to move 
to quash the execution, without its having been made to appear to the 
Court judicially, by affidavit or otherwise, that such persons were cred- 
itors of the defendant. The foundation of their right to contest the 
execution must be laid by an affidavit, as the Code requires, of the 
grounds of their denial of the validity of the plaintiff’s execution. 
Columbus Iron Works Company v. Goetchius et al., 576. 

7. Under section 3027 of Irwin’s Revised Code, authorizing parties 
having equitable causes of action to institute proceedings for their 
recovery on the law side of the Superior Court, it is not competent for 
a plaintiff in execution on the trial of an issue, made upon an affidavit 
of a ‘‘claimant’’ of a tract of land levied on by the fi. fa., to enlarge 
and change the issue by alleging that, though the land is not subject 
to the execution, yet it was bought by the claimant from the defend- 
ant, with full nuticethat the purchase money for the same was still 
due to the plaintiff, and that the land is therefore subject to the 
vendor’s lien for the purchase money, which is the debt on which the 
judgment levied is founded. The amendment is not sufficiently ger- 
main to the issue formed under our claim laws to justify it. Cox v. 
Wadsworth, 619. 


LIMITATIONS—STATUTE OF. 


1. If an action upon the case, against a common carrier for negli- 
gence under his contract, be brought within four years, and, after four 
years have elapsed, the plaintiff amend his writ by adding a 
733 count in trover, *and a count for trespass vi et armis: Query— 
whether the new counts are barred? Southern Express Com- 

pany v. Palmer & Co., 85. 

2. Where land was held in trust to A for life, and at her death, to her 
children, and the trustee sold and made a deed, as trustee, to the whole 
estate, A, the life tenant, entering on the deed a written consent to the 
making of the deed : 

Held, That this sale by the trustee and consent by the life tenant 
was not such an act by the tenant for life as, at common law, amounted 
to a forfeiture, and it was error in the Court to hold that, on the mak- 
ing of sucha deed, aright of action, based on the forfeiture, accrued 
to the remainderman, and that the statute of limitations commenced to 
run. Bazemore v. Davis, 339. 

3. Where a writ of certiorari has been granted, and the Court dis- 
misses the same onthe ground of non-compliance by the petitioner 
with some requisition of the statute, and plaintiff in certiorari makes 
application within three months from said dismissal for another writ, 
he is not barred by lapse of time, from having his second application 
heard : 32 Ga. R., 487. Grimes v. Jones, 362. 

4. A warrant for forcible entry only, which shows upon its face that 
the entry was more than three years before the issuing of the warrant, 
and which contains no allegation or charge of forcible detainer, is 
demurrable as insufficient in law, and should be dismissed on motion, 
since the statute, in terms, provides that in no case shall the person in 
possession be turned out, if he has been three years in peaceable pos- 
session of the premises. DeLagal v. Wallace, adm’r, 408. 

5. Under section 3525 of the Code, it is necessary that the purchaser 
of real property should be in the possession of the same four years, 
before it can be discharged from the lien of a judgment against the 
= from whom he purchased. Glanton et al., ex’rs, v. Heard et al., 

See Prescription, 1-3. 


MECHANIC’S LIEN. See Lien, 6. 
MINORS. 


See Prescription, 1. 
Trusts, 5. 
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734 *MISTAKE. See Deed, 1-4. 
MONOMANIA. See Deed, 5, 6. 


MORTGAGE. 


1. It is not sufficient to make a mortgage lien good against a home- 
stead and exemption, under the Act of 1868, that it was given in lieu of 
another mortgage on the property, unless it further appear that the 
first mortgage or lien wasalien superior tothe right of homestead. 
There is nothing in the record which shows that the original lien or 
mortgage was good, in spite of the homestead, either by the laws of 
Alabama or Georgia. Griffin & Clay v. Treutlen, 148. 

2. A gave B an obligation to pay acertain amount of money, and 
also to assume and discharge the debts owed by B, and by B and A, 
as contained in a schedule therein referred to, and atthe same time 
executed to B a mortgage to secure him for said certain sum, and also 
for the payment of said debts, reciting in the mortgage the fact that 
said obligation was given, and its substance: 

Held, That the lien of said mortgage is good to indemnify B for 
whatever amount of said debts he may have to pay. Smith v. Hamil- 
ton et al., 467. 

3. The wife of A, who sets up a purchase of the mortgaged property 
from her husband after the execution of the mortgage, and with notice 
of it, cannot enjoin B from enforcing his rights under the mortgage, on 
the ground that said debts were not included in the mortgage, or that 
she had no notice of their amount. Ibid. 


MULTIPLICITY OF SUITS. See Equity, 12. 
MUNICIPAL CORPORATION. 


1. Where the authorities of atown destroy a house to prevent the 
spread of a fire, and in so doing cause the destruction of personal effects 
in said house, which would not otherwise have been destroyed, the town 
is liable tothe owner of the goods for the damages, even though the 

owner of the goods is only a tenant in the house. The verdictin 
735 this case is not illegal as contrary *to the testimony. President 
and Council of Dawson v. Kuttner, 133. 

2. A municipal corporation which has, without authority of law, 
levied and collected a license fee for retailing spirituous liquors, is lia- 
ble to an action by the party paying the same for the recovery of the 
amount of the fee thus paid. Callaway v. Mayor and Aldermen of 
Milledgeville ; Toll & Doerflinger v. Mayor and Aldermen of Milledge- 


ville, 309. 
NEW TRIAL. 


1. In this case the jury were clearly authorized to believe that the 
defendant entered the house through a window, into a room where a 
girl of thirteen or fourteen years of age was sleeping, and got into her 
bed and under the cover, whilst she was asleep, and aroused her by 
touching her person, and that his purpose was to have sexual intercourse 
with her, and they having found, under a legal charge by the Court, 
that from his reckless and daring conduct, his intent was to use vio- 
lence in the accomplishment of his purpose, this Court will not say the 
Court below erred in refusing a new trial on the ground that the ver- 
dict was contrary to the law or the evidence. Sharpe v. The State, 16. 

2. Where the ground upon which a motion for a new trial was based, 
was that the defendant was absent from the Court on the day the case 
was called and tried, because somebody had told him that the presiding 
Judge had given public notice to all parties in cases that were litigated, 
that they need not attend Court on that day, it must be made affirma- 
tively to appear from whom the defendant obtained such information, 
and that such public notice was in fact given. Massey, trustee, v. 
Alien, 21. 

3. Where, under the aforesaid facts, the defendant sought to set aside 
the verdict, the statement that it was ‘‘for largely more than was justly 
due,’’ was entirely too indefinite. Ibid. 
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4. The Court having to pass upon the weight and credit of the affida- 

vits filed on the motion for a new trial, this Court will not interfere 
with its discretion unless abused. Ibid. 

736 *5. The newly discovered evidence was not shown to be, in fact, 
in existence, by the affidavit of the witness by whom it could be 

proved, or any excuse given for its non-production. Farrow v. The 

State, 30. 

6. The City Court of Atlanta has no power, under the Act organizing 
said Court, to grant new trials, nor can that power be derived from that 
provision in the Constitution allowing writs of error from the judgment 
of the City Court. Tate v. The State, 37. 

‘7. In view of the whole case, we cannot say that the verdict is not 
sustained by the evidence, and the law as to manslaughter having been 
fully and fairly given in charge, this Court will not interfere with the 
judgment of the Court below refusing a new trial. O’Neil v. The 
State, 66. 

8. Where there has been a jury trial and a verdict, aud the evidence 
is conflicting, it is for the jury to determine upon the credit to be given 
to the witnesses, and if the Judge below, in the exercise of his legal 
discretion, refuses a new trial, there is no legal ground for the inter- 
ference of this Court to grant anew trial. Bussy v. Moses, 120. 

9. Newly discovered evidence which would not probably have pro- 
duced a different result is no ground of new trial. Jones v. The State, 
163. 

10. When there was atrial before a jury, on a warrant for forcible 
eutry and detainer, and the entry and force by the defendant were ad- 
mitted, butit was set up that the plaintiff was holding as the tenant of 
the defendant, and there was evidence upon both sides upon the point, 
in the main by the parties themselves as witnesses, and the jury found 
for the plaintiff, under a charge of the Court telling them that the case 
turned upon the nature of the plaintiff’s holding, whether in his own 
right or as tenant, and the jury found for the plaintiff, this Court will 
not overrule the Court below in refusing to order a new trial unless the 
verdict be most manifestly contrary to the evidence. Monroe et ai. v. 
Carter, 174. 

11. Where several grounds are taken ina motion for a new trial, and 
the Court grants the motion, without stating on what ground, if there 

beany one of the grounds on which, if the Court had rested its 
737 judgment, *this Court would not interfere, the order granting the 
new trial, will be allowed to stand. Reid v. Whitfield et al., 187. 

12. Where the plea of payment is filed, and the evidence is conflicting 
whether a check given by one of the defendants was accepted in pay- 
ment of the debt sued on, and the Court grants a new trial on the 
ground, amongst others, that the verdict is against the weight of the 
evidence, this Court will not interfere with the discretion of the Judge 
so granting the new trial, unless the evidence be so strongly in favor 
of the verdict as to show an abuse of that discretion. Ibid. 

13. The verdict -f a jury being the decision of a tribunal appointed 
by law to pass upon facts, and being not contrary to, but rather sup- 
ported by the evidence taken altogether, ought not to be disturbed. 
Lemon, ex’r, etal. v. Jenkins et al., 313. 

14. There not being sufficient evidence to support the verdict, a new 
trial should have been granted. Johnson v. The State, 326. 

15. Material error having been committed by the Court, a new trial 
will only be refused where the evidence demanded the verdict which 
was rendered. Dazemore v. Davis, 339. 

16. The weight of the evidence being in support of the verdict, and 
no error of law having been committed, it was error in the Court to order 
a newtrial. Farrar v. Burt, 413. 

17. There being sufficient evidence to oueasing the verdict in this 
case, and the Court below refusing a new trial, this Court will not 
interfere on that ground. Smith v. Summerlin, 425. 

18. This Court will not reverse the judgment of the Judge of the Supe- 
rior Court refusing a new trial, simply because, from the evidence, 
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there may arise in a fair minda reasonable doubt of the prisoner’s 
guilt. Jones v. The State, 458. 

19. To authorize a new trial on this ground, the failure in the testi- 
mony toestablish guilt must be socomplete as to make doubt and 
uncertainty inevitable. Ifa fair mind may, under the testimony, be sat- 

isfied beyond a reasonable doubt, the verdict is not illegal. Ibid. 
738 *20. If there be positive evidence to support the verdict, though 

conflicting with other evidence, and the Judge who tries the case, 
refuses to set it aside on the ground that it is against the weight of the 
evidence, this Court, as it has often decided, will not interfere, unless 
the verdict is so decidedly against the weight of the evidence as to be 
evidently the result of prejudice, or other wrong or illegal influence or 
motive. Hewitt v. Brummel, 481. 

21. Upon the trial of a case it is improper for the Court to remark as 
follows: ‘‘He was obliged to admit the evidence because it did bear, 
though very remotely, on the issue to be tried. He wished he could 
exclude it, but he could not. The course of the counsel, however, would 
not be likely to avail him much before the jury.’’ But if the evidence, 
independent of that to which the remarks of the Court applied, re- 
quires the verdict rendered, a new trial will not be ordered. Young v. 
Moody, 498. 

22. The presiding Judge may exercise a sound discretion in granting 
or refusing new trials in case where the verdict may be decidedly and 
strongly against the weight of evidence, although there may appear to 
be some slight evidence in favor of the finding. Ibid. 

23. The jury having, by their verdict, found that the defendant did 
commit the offense charged against him, and there being strong evi- 
dence to support the verdict, anew trial cannot be granted on the 
ground that the verdict is contrary to the evidence or the law. Bethune 
v. The State, 505. . 

24. A decision awarding a new trial will not be interferred with, 
unless the discretion of the Court below has been abused. Cunningham 
v. Franklin, Read & Co., 531. 

25. A motion for new trial was overruled, and the decision affirmed 
by the Supreme Court; the defendant then moved to set aside the judg- 
ment on the ground that it was rendered by a Court having no jurisdic- 
tion of the case; this ground was one of the points made upon motion 
for a new trial; the motion was overruled, and defendant excepted. 
The Court committed no error in refusing to certify the bill of excep- 
tions. Tate v. Cowart, Judge, 540. 

26. Where a motion was made fora new trial on the ground that 
739 nojurisdiction was shown on the face of *the indictmeut, this 
Court will treat that ground asa motionin arrest of judgment. 

Ibid. 

27. Where a case is fairly submitted to the jury, and there is positive 
evidence to support the verdict, and the Judge trying the case refuses 
a new trial, this Court will not interfere, unless the verdict be so de- 
cidedly against the weight of the evidence as to suggést that the find- 
ing was the result of improper or illegal influences or motives. 
Markham et al. v. Hazen & Sons, 570. 

28. Two verdicts having been rendered for the plaintiff, and there 
being evidence on which this verdict could have been found, we will 
not interfere with the refusal of the Court below to grant a new trial. 
Willingham et al. v. Smith, 580. 

29. Where the evidence leaves it in some doubt whether a fact nec- 
essary to sustain the verdict was established, the Supreme Court will 
not control the discretion of the Superior Court in awarding a new 
trial. Cogan v. Christie et al., 585. 

30. Where the evidence is conflicting, and illegal testimony be ad- 
mitted which might, and probably did, injure the party objecting, a 
new trial will be granted. McElrath v. Haley et al., 641. 


NOTICE. 


1. Where an action was brought by A for theuse of B, against C, and 
it appeared on the face of the declaration that the suit was brought for 
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the use of B, and C acknowledged service and waived a copy of the 
declaration before the writ was filed : 

Held, That the acknowledgment of services and waiver of copy so 
chargesC with notice of the equitable rights of B, that he cannot after- 
wards, before the writ is actually filed, buy up a debt against A and 
plead it as an offset, unless he, in some way, affirmatively make it ap- 
pear that when he did so acknowledge service, he did not know the 
suit was for the use of B. A mere general statement that when he 
bought the offset he did not know of the transfer to B, is insufficient. 
Whitaker, for use, etc., v. Pope, 13. 

2. If C wasin possession of land at the time S purchased it, that fact 

was at least constructive notice to the purchaser, and was suffi- 
740 cient to have put him upon inquiry *as to the character and 
extent of C’sclaim. Cogan v. Christie et al., 585. 


OFFICERS. 


1. Section 918, Revised Code, authorizing the Governor to vacate the 
commission of defaulting tax collectors, is not ‘‘inconsistent with’’ 
Article IX. of the Constitution, which provides that county officers 
‘*shall be removable, on conviction, for malpractice in office, or on the 
address of two-thirds of the Senate,’’ so as to be annulled by said 
Article, or by section 3, Article XI., of the Constitution. ‘I'he State 
ex rel. v. Frazier, 137. 

2. Article II., section 4, of the Constitution, provides, ‘‘that no holder 
of any public moneys shall be eligible,’’ etc., and section 120, Revised 
Code, makes the failure or refusal by all holders or receivers of public 
money of the State to account for or pay over the same, after reason- 
able opportunity, ‘‘a sufficient reason for vacating any office held by 
such person.’’ Section 918 of the Code provides, that the Governor 
may so vacate a commission in case of a defaulting tax collector. Ibid. 


ORDINANCE OF 1865. 


This being a Confederate contract, it was the province of the jury 
to adjust the equities between the parties under the evidence in the 
case, which being fairly done under the law applicable to such con- 
tracts, this Court will not interfere. Kile v. Johnson, 189, 


ORDINARY. 


1. Under the Act of December Sth, 1805, granting to the Inferior 
Courts of the several counties of this State, jurisdiction to authorize 
the establishment of bridges and ferries, etc., it was not within 
the powers of the Inferior Court of Floyd county to grant to any person 
the exclusive right to build and establish bridges upon the Coosa and 
Etowah rivers for three miles from the junction of said rivers in said 
county, nor had the said Court or its successor, the Ordinary, under 
any law passed since 1805, any such authority, and the order of the 
Inferior Court granting the exclusive privilege contended for, is with- 

out authority and void. Wright et al. v. Nagle et al., 367. 
743 *2. Samuel C. Hitchcock having been appointed guardian of 

Irby Hudson, by the Ordinary of Sumter county, moved his 
guardianship in terms of the law to Hancock county. On the arrival 
of Hudson at the age of fourteen years, Hitchcock was, by petition, re- 
moved on the ground that Hudson was now fourteen years old, and had 
chosen another guardian. This was done in the county of Hancock. 
Soon after, A. J. S. Jackson was appointed guardian of Hudson, whose 
residence was then in Greene county. Jackson, the new guardian, 
cited Hitchcock, who resided in Fulton county, before the Ordinary of 
Greene county, to account. Hitchcock acknowledged service of the 
citation, but did not appear, and on an ex parte hearing, the Ordinary 
gave a judgment against Hitchcock. An execution was issued and 
levied, and Hitchcock filed an affidavit of illegality on the ground that 
the Ordinary of Greene county had no jurisdiction to call him to ac- 
count: 

Held, That as the Ordinary of Greene county did not have the record 
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of Hitchcock’s guardianship, and as Hitchcock had never been appointed 
by him or been in any way subject to his jurisdiction, said Ordinary 
had no power tocall him to account or to givea judgment against 
him. Jackson v. Hitchcock, 491. 


PARTNERSHIP. 


1. In 42 Georgia Reports, 226. the Court held that whena contract 
was made by a freedman and a landlord to make a crop for one year, by 
which the landlord was to furnish the land and the stock, and the freed- 
man to work the same, and to receive one-half of the crop made thereon, 
such a contract did not make them partners: 

Held, That this case comes within said decision. Smith v. Summer- 
lin, 425. 

2. Where A. sues H. as bailee for money deposited with him for safe- 
keeping, and H., who was a partner in business with B., the husband of 
A., sets up that the money was put into the partnership by B., it was 
not error in the Court to decline to charge, at the request of H., that if 
the claim of A. be true, yet if B. put the money into the concern of H. 

and B., the suit should have been brought against B., or against 
742 H.and B. *The non-joinder of B. should have been pleaded in 

abatement in order for H. to avail himself of it. And H. was not 
entitled to the charge as to the suit being brought against B. individ- 
ually, unless it had contained the qualification that H. did not know the 
money belonged to A., when it was so put into the concern of H. and B. 
Hewitt v. Brummel, 481. 

3. The maker of a promissory note, payable to a partnership, at 
sixty days, cannot set up a defense against the note that it was agreed 
between him and two of the partners, when the goods were bought and 
the note given, that it should be settled at a future time by being 
credited on an account held by the maker on one of those two partners, 
the other partner not being a party to such agreement. Harper v. 
Wrigley & Knott, 495. 

4. Ifa draft be drawn on an individual, and the drawee, before its 
acceptance, form a partnership with others, and the partners agree to 
use in the business of the partnership the goods, for the payment of 
which the draft was drawn, and to pay for them, and they do so use 
them, and the partner who is the drawee accept the draft for the part- 
nership, the acceptance is binding on the partners. Markham et al. v. 
Hazen & Sons, 570. 

5. Where the name of the partnership is the ‘‘Republican Associa- 
tion,’’ and whose sole business was the publishing of a newspaper, 
called ‘*The Opinion,’’ and the acceptance is ‘‘accepted May 24th, 1867, 
for the Opinion newspaper,” (signed) ‘“‘W. L. S.,”’ and W. L. S. is one 
of the partners, itis a sufficient identification of the partnership to 
bind the partners. Ibid. 

6. When A, holding a written obligation made by a partnership com- 
posed of three persons, received from one of them nearly one-half of the 
amount due, and gave to him a written receipt for the money, ‘‘to be 
credited on a certain written obligation’’ made by the firm ‘‘now in the 
hands of Hillyer & Brother for collection, and in consideration of said 
sum Ido hereby consent and agree that the other partners shall and 
will duly pay the balance due on said obligation without further cost or 
detriment to the said Thrasher.’’ Afterwards, the other parties failing 
to pay, A commenced suit on the obligation against the firm, and the 

firm pleaded the receipt and the covenant therein contained asa 
743 release *from the debt, inuring by operation of law to the whole 
firm : 

Held, That the latter clause of section 2810 of the Revised Code pro- 
viding that ‘‘a bond to indemnify the debtor against his own debt, is 
equivalent to release’ does not apply to this receipt and agreement. 
This is not the debt of the person taking the receipt alone, but a debt 
on which he is jointly liable with others, and whilst a release to him 
would be a release of all, yet a covenant to indemnify him, may well 
consist with the continuance of the debt as an existing obligation 
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against all, which was, upon the face of the paper, the clear intent of 
this receipt; besides, the other partners were not parties to this cove- 
nant, and could not sue on it, nor was this Thrasher’s own debt. Ken- 
drick v. O’Neil, Foster & Co., 631. 


PARTY. 


1. When the Governor of this State, with other creditors of the Burns- 
wick and Albany Railroad Company, filed a creditor’s bill against the 
company, alleging that the company was insolvent, and praying the 
appointment of a receiver, the bill charging that the State of Georgia 
was interested in the assets, in so far that it was stated that certain 
bonds of the company were in circulation, purporting to have upon 
them the State’s indorsement, and praying on the part of the State 
that the receiver might be appointed and the property preserved until 
the liability of the State should be ascertained : 

Held, That the Legislature having, by law, declared that the indorse- 
ment of the bonds was illegal and void, it was not error in the Chancel- 
lor. on motion of the Governor, to dismiss the State as-a party plaintiff 
to the’ bill, even if the receiver had been appointed and had possession 
of the effects of the company, under the order of the Court. Burnswick 
and Albany Railroad Company v. The State, 415. 

2. A Judge of the Superior Court in this State did not have the 
power, either in term or at Chambers, under the Act of 20th February, 
1854, or under the provisions of any statute, or of the common law, to 

grant authority to a trustee to sell and convey land held by said 
744 trustee for an infant cestui que trust, unless such *infant was 

made a party to the proceedings instituted for that purpose by a 
representative properly appointed. Hill et al. v. Printup, 452. 

3. Where A. sues H. as bailee, for money deposited with him for safe- 
keeping, and H., who was a partner in business with B., the husband 
of A., sets up that the money was put into the partnership by B., it 
was not error in the Court to decline to charge, at the request of H., 
that if the claim of A. be true, yet if B. put the money into the concern 
of H. and B., the suit should have been brought against B., or against 
H. and B. The non-joinder of B. should have been pleaded in abate- 
ment, in order for H. to avail himself of it. And H. was not entitled 
to the charge as to the suit being brought against B. individually, 
unless it had contained the qualification that H. did not know the money 
belonged to A., when it was so put intothe concern of H. and B. 
Hewitt v. Brummel, 481. 

4. A mechanic’s lien on personalty was foreclosed under the provi- 
sions of the Code applicable to steamboat liens: 

Held, That it was error iu the Court to allow third persons to move to 
quash the execution, without its having been made to appear to the 
Court judicially, by affidavit or otherwise, that such persons were 
creditors of the defendant. The foundation of their right to contest 

- the execution must be laid by an affidavit, as the Code requires, of the 
grounds of their denial of the validity of the plaintiff's execution. 
Columbus Iron Works Company v. Goetchius et al., 576. 


PLEADING. 


1. An action against a common carrier for negligence in the perform- 
ance of his duty as a carrier, under a contract to carry, is an action 
upon the case ex delicto, and may be joined with a count in trover or 
trespass viet armis, but if the action be for negligence alone, under 
the contract to carry, or if the counts in trover or trespass vi et armis, 
be abandoned, the plaintiff cannot repudiate the contract, either ex- 
pressed or implied, under which the carrier received the goods, and 
recover for an unlawful taking. Southern Express Company wv. Pal- 
mer & Co., 85. 
745 *2. A carrier who receives goods to carry from one not au- 
thorized to deliver them to him, is a trespasser, and may be sued 
in trover for the goods, as any other illegal taker may be; butif a suit 
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be brought against him as a carrier, charging him with having taken 
the goods under a contract with the plaintiff’s agent, and with neglect 
of duty under the obligations of that contract, and there be no count 
for a wrongful taking or conversion, the plaintiff can only recover for 
a breach of duty, under the contract, as made with hisagent. Ibid. 

3. Tne contract in the record between the Adams Express Company 
and the Southern Express Company is an express contract, signed by 
both parties, in which it is specifically agreed that the Southern Express 
Company should not be liable for “‘river risks’’ on any goods delivered 
to it for carriage by the Adams Express Company, and if the owner of 
the goods sue the Southern Express Company, not as a tortious taker, 
but as a carrier under that contract, for negligence. by which the 
goods were lost, he must abide by its terms. Aliter, if he sue in trover 
or in trespass for an illegal taking or conversion. Ibid. 

4. The case of the The Southern Express Company v. Shea, 38 Geor- 
gia Reports, 519, and the case of the Southern Express Company v. 
Cohen & Menko, 45 Georgia Reports, 148, are, as to the facts and the 
pleadings, similarto the present case, and must control it. Ibid. 

5. If an action upon the case, against a common carrier for negli- 
gence under his contract, be brought within four years, and, after four 
years have elapsed, the plaintiff amend his writ by adding a count in 
trover, and a count for trespass viet armis: Query—whether the new 
counts are barred ? Ibid. 

6. When plaintiffs sue in their representative capacity, on a note due to 
their testator or intestate, and there is no plea in abatement filed at the 
first term of the Court, the plaintiffs are not required at the trial term 
to prove that they have been legally appointed executors or adminis- 
trators. Aliter, if their letters testamentary or of administration con- 
stituted a part of their title to the property sued for. Hazlehurst v. 
Morrison, 397. 

7. Where A. sues H. as bailee, for money deposited with him 
746 for safe-keeping, and H., who was a partner in *business with B., 
the husband of A., sets up that the money was put into the part- 
nership by B., it was not error in the Court to decline to charge, at the 
request of H., that if the claim of A. be true, yet if B. put the money 
into the concern of H. and B., the suit should have been brought 
against B., or against H. and B. The non-joinder of B. should have 
been pleaded in abatement, in order for H. to avail himself of it. And 
H. was not entitled to the charge as to the suit being brought against B. 
individually, unless it had contained the qualification that H. did not 
know the money belonged to A., when it was so put into the concern 
of H. and B. Hewitt v. Brummel, 481. 

8. Although a plea of usury does not “‘set forth the sum upon which 
it was paid, or to be paid, the time when the contract was made, where 
payable, and the amount of usury agreed upon,”’ etc., as required by 
3410th section of the Code, yet if it does state the rate per cent. of 
interest which was agreed to be paid, and that the-usury in the con- 
tract sued on amounts to as much as is due on the contract, and no 
demurrer or exception is taken to the plea, it is error in the Court to 
charge the jury that because the plea does not set forth the foregoing 
specifications they cannot consider it. Siesel & Bro. v. Harris, 652. 


POSSESSION—BADGE OF FRAUD. See Vendor and Purchaser, 5. 
POSSESSION AS NOTICE. See Notice, 2. 
POSSESSORY WARRANT. 


1. In this case, which was a bill of exceptions to the judgment of 
Judge Johnson, refusing to sustain a certiorari ina possessory warrant 
case, it appeared that the warrant was for three bales of cotton; that 
the cotton was made on the plantation of Mrs. McLemore, the 
plaintiff, by one Joiner and herself, who had farmed together 
in the making thereof; that Joiner had, during the summer, 
given to the plaintiff a lien upon all his interest, for advances, etc., 
with a power to sell; that, later in the year, he had, in writing, sold 
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and transferred to her his whole interest in the crop; that, whilst the 
cotton was on the farm, it was levied on as the property 

747. *of Joiner and carried to a warehouse; that Mrs. McLemore put 
inclaim to it; that, on the trial of the claim, the property was 
found to be hers; that, two days after the finding, Joiner by consent 
of one of the claimant’s attorneys, took the cotton from the warehouse 
and soldit to the plaintiff in the claim case, and delivered it to him, 
and that he, the said plaintiff, is now the owner, the present defendants 
being only his bailees. In our judgment, the cotton was legally in 
Mrs. McLemore’s possession at the time of the levy; that, after the 
trial of the claim case, the custody of the warehouseman was her cus- 
tody ; that there is no proof of the authority of the attorney of Mrs. 
McLemore, two days after the trial and verdict, to consent for Joiner 
to take the cotton, and we, therefore, affirm the judgment refusing to 
order a new trial before the magistrate, or to restore the cotton to the 
defendants in the possessory warrant. Murphy & Co. v. McLemore, 63. 
2. A possessory warrant, which states that certain cotton having 
been lately in the peaceable and legally acquired possession of A B, 
has been illegally taken out of his possession by some person unknown 
and placed on the cars of the Griffin and North Alabama Railroad 
Company, and directing the seizure of the property and the arrest 
of said unknown person when found, is not a void warrant. It is a 
warrant in which A B is the complainant, the railroad company the 
defendant, and it sufficiently charges the property to be in the posses- 
sion of the railroad company without lawful warrant. The order to 
arrest the unknown person, and the failure to direct the arrest of the 
company do not make it void, if the property be, in fact, taken. Savan- 
nah, Griffin and North Alabama Railroad Company v. Wilcox, Gibbs 


& Co., 432. 
PRACTICE IN SUPERIOR COURT. 

1. Where the ground upon which a motion for a new trial was based, 
was that the defendant was absent from the Court on the day the case 
was called and tried, because somebody had told him that the presiding 
Judge had given public notice to all parties in cases that were litigated, 
that they need not attend Court on that day, it must be made affirma- 

tively to appear from whom the defendant obtained such infor- 
748 mation, *and that such public notice was in fact given. Massey, 
trustee, v. Allen, 21. 

2. Where, under the aforesaid facts, the defendant sought to set aside 
the verdict, the statement that it was ‘‘for largely more than was justly 
due,’’ was entirely too indefinite. Ibid. 

3. An award of arbitrators was, by order of the Court, entered on the 
minutes, during the November term, 1871. At the same term, excep- 
tions to the award were filed. No further action was taken at that 
term. At the ensuing April term, a demurrer to the exceptions was 
heard and sustained, and an order to that effect entered on the minutes. 
At the time of hearing the demurrer, leave was granted to defendant 
and time given to amend the exceptions. On the next day, the amend- 
ment was made and sworn to in open Court, though it does not appear 
to have been then filed. On the 28th of June, the juries were discharged 
for the term, and the Court adjourned to the 26th of the ensuing 
August, to hear motions, etc. On that day, the plaintiff moved for 
judgment on said award and for execution. Defendant objected, and 
the Court allowed the amended exceptions to be filed, and certifies to 
this Court that he ‘tregarded the application for leave to amend as 
being in all the time, and why the order dismissing the exceptions was 
entered on the minutes, he did not remember :’’ 

Held, That as it dues not appear that plaintiff made any further 
motion, or asked for a trial in the case before the discharge of the 
juries, and had notice of the intention of defendant to file the amended 
exceptions, and leave granted therefor, and the Judge, who knew all 
the facts, holding that the time he had granted had not expired, it was 
not error in the Court to allow them to be then filed. Tumlin v. The 
Virginia H. Insurance Company, 26. 


48 G R—d 










749-750 48 GrorciA REPORTS 
Index 


4. It is the province and duty of the Court to control the entries on 
its own docket, and if incorrectly made, to have the same corrected. 
Baynes v. Billups, adm’r, 347. 

5. The defendant is not concluded on the trial of a case by the action 
of the Court in reinstating it on the docket, from pleading and proving 

an alleged agreement and settlement, and that it was to be dis- 
749 missed in pursuance of the alleged agreement, and that the *entry 

of dismissal was in fact made in accordance with such con- 
tract. Ibid. 

6. At the same term at which judgment was obtained against the 
principal debtor, a defaulting garnishee moved the Court, after the 
discharge of the jurors, to be allowed to file his answer denying any 
indebtedness, and for cause why the answer was not filed before, 
showed that the original defendant had been, before that time, in a case 
of involuntary proceedings in bankruptcy, adjudged a bankrupt; that 
a new trial had been granted, and the proceedings in bankruptcy were 
still pending : 

Held, That the Court did not abuse his discretion in permitting the 
.answer to be then filed. McCallum & Bro. v. Brandt, 439. 

7. Upon the trial of a case it is improper for the Court to remark as 
follows: ‘‘He was obliged to admit the evidence because it did bear, 
though very remotely, on the issue to be tried. He wished he could 
exclude it, but he could not. The course of the counsel, however, will 
not be likely to avail him much before the jury.’’ But, if the evidence, 
independent of that to which the remarks of the Court applied, requires 
the verdict rendered, a new trial will not be ordered. Young v. 
Moody, 498. 

8. When a suit was pending, on an express contract, and the defend- 
ant, after filing a plea of the general issue, under oath, withdrew his 
plea and filed the same plea not under oath: 

Held, That under the Constitution of i868, it was the duty of the 
Court to render a judgment for the plaintiff, on proof of the allegations 
in the declaration, and it was error in the Court to permit the defendant 
to introduce evidence in support of his plea. Craig v. Pope, 551. 

9. The plaintiff may dismiss his case at any time before the verdict 
is published, if unknown to him. Peeples v. Root, 592. 


PRACTICE IN THE SUPREME COURT. 


1. The introduction of the prisoner’s statement is not such an intro- 

ducing of testimony as deprives the prisoner of the conclusion, if 

750 he introduces no testimony, but *we are of the opinion that the 

statement of the Judge, to the effect that, if it was introduced, he 

would, when the time for the argument came, hold the prisoner not en- 

titled to the conclusion, was not, under the statute, a decision so as 
to authorize a bill of exceptions. Farrow v. The State, 30. 

2. The brief of evidence, when brought upas a part of the record, 
though the bill of exceptions, certified to by the Judge, contains the 
assertion that it was agreed upon by counsel, must™hevertheless show 
that it was approved by the Court. Massey, trustee, v. Pitts, Cook & 
Co., 124. 

3. Service of the bill of exceptions by counsel for plaintiff in error by 
mailing the same, addressed to the attorneys of defendants is insuffi- 
cient. Clark v. Lyon et al., 125. 

4. Where service of the bill of exceptions is perfected by counsel for 
plaintiff in error, such service must be authenticated by an affidavit 
made by such attorney at the time of the service, and attached to the 
bill of exceptions. Ibid. 

5. There having been no service of the bili of exceptions as required 
by law, the written waiver of such service after the case has been 
reached in the Supreme Court, cannot give said Court jurisdiction. 
Meador, adm’r, v. Dent et al., 126. 

6. Where an injunction was refused by the Chancellor, and the case, 
by writ of error, was carried to the Supreme Court and the judgment 
reversed, and defendants then moved before the Chancellor to dissolve 
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the injunction, which motion was overruled, such decision cannot be 
carried by bill of exceptions to the Supreme Court, within ten days, 
under the Act of October 28th, 1870. Armstrong, adm’r, et al. wv. 
Lewis, 127. 

7. Where, during the progress of a cause in/equity, there was a refer- 
ence of accounts to a master, who reported, and his report was excepted 
to, on matters of fact and of law, and before any final action on the 
exceptions, the Judge permitted one of the parties to withdraw his 
account and substitute another : 

Held, That this was a mere interlocutory order, and not such a judg- 
ment as can be brought to this Court before a final judgment in 

the cause. Lyon, McLendon & Co. v. Clews & Co., 415. 
751 *8, Whenever the bill of exceptions contains a mere recital of the 

grounds taken in a motion for a new trial, and the judgment of the 
Court below is a general judgment overruling the motion, and nothing 
appears in the motion, judgment or bill of exceptions verifying the 
grounds as true, no assignment of error can be founded on such grounds 
so as to entitle them to be heard in this Court ; and the more especially 
is this so, when the pleadings in the case do not authorize the issues 
raised in such grounds. Smith v. Summerlin, 425. 

9. While it may not have been altogether proper for the Court to have 
said to the jury, ‘‘That if they did not make haste, he should not be 
there to receive the verdict, as the Court-room would be occupied in a 
few minutes by a Democratic meeting,’’ yet it does not require that the 
verdict should be set aside therefor, on the ground that the jury were 
unduly hastened by it in their deliberations, when the Court immedi- 
ately added: ‘*You will then seal your verdict and return it in the 
morning. Hewitt v. Brummel, 481. 

10. When exceptions were filed toan award, which were, on demurrer, 
held by the Court below to be insufficient, and it appeared by the record 
that the exceptions were on the ground of a mistake alleged to have 
been made by the arbitrators in charging the excepting parties with 
certain items, especially one of $3,500 00, which, it was alleged, was 
clearly not a proper charge against them, as would appear by the evi- 
dence, which evidence was partly set forth in the exceptions and partly 
referred to as contained in the books of the parties who are merchants, 
which books, the exceptions stated, were in the presence of the Court, 
but being voluminous, were not attached by abstract : 

Held, That the contents of the books were a necessary part of the ex- 
ceptions, and the plaintiffs in error having failed to complete their rec- 
ord in the Court below by having such abstract in fact attached and 
sent here as part of the record, under the certificate of the clerk, this 
Court will not reverse the judgment of the Court below, it being impossi- 
ble for us to say, in the absence of said abstract, whether he was right 
judgment or not. Richmond & Co. v. Phillips & Flanders et al., 

11. A motion for a new trial was overruled, and the decision 
752 affirmed by the Supreme Court; the defendant *then moved to 
set aside the judgment upon the ground that it was rendered by a 
Court having no jurisdiction of the case ; this ground was one of the 
points made upon the motion fora new trial; the motion was overruled, 
and defendant cxcepted. The Court committed no error in refusing to 
certify the bill of exceptions. Tate v. Cowart, Judge, 541. 
' 12. Where a motion was made for a new trial on the ground that no 
jurisdiction was shown on the face of the indictment, this Court will 
treat that ground asa motion in arrest of judgment. Ibid. 

13. Where the oral evidence is contained in the bill of exceptions, and 
the depositions are attached thereto asan exhibit, witha reference 
therein contained making them a part thereof, all of which is followed 
by the usual certificate of the Judge, the writ of error will not be dis- 
missed. Atlanta & R. A. Ll. Railroad Company v. Wood, 565. 

14. The cases on the docket having been continued for providential 
Cause at the first and second terms thereof, and William Dougherty 
having died during the second term of the Court, the motion to dismiss 
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all the cases for want of jurisdiction to hear them, should be overruled. 
Dougherty v. Fogle; Dougherty, assignee, v. Barber et al., 615. 

15. The motion to dismiss the case of William Dougherty, assignee, 
v. James Barber et al., on the special grounds stated in the motion, 
cannot be entertained now, inasmuch as the plaintiff has no legal rep- 
resertative before the Court, but the defendants may suggest the death 
of the plaintiff on the record, and take such further proceedings in the 
case as are authorized by the 26th Rule of this Court. Ibid. 

16. Where, in view of the previous rulings of the Supreme Court, it 
appears that a case was brought up merely for delay, damages will be 
awarded. Eagle Manufacturing Company etal. v. Wise, 630. 

17. Where plaintiff n error seeks to withdraw the writ of error, the 
record will be opened, on motion of defendant in error, for the purpose 

of hearing his claim for damages. Ibid. 


753 *PRESCRIPTION. 


1. Does the voluntary purchase of a tract of land bya minor, 
after the statute of limitations has commenced to run, take the case out 
of the general rule, that no prescription works against the rights of a 
miuor during infancy ? Query? Lamar et al. v. Turner et al., 329. 

2. To make out a case of a presumptive gift of lands, under section 
2622 of Irwin’s Revised Code, it is necessary to show that the exclusive 
possession of the child, without payment of rent, shall have continued 
seven years during the lifetime of the father, and if he (the father) die 
before the seven years is complete, the presumption provided for does 
not exist. McKee v. McKee et al., 332. 

3. Where land was held in trust for A for life, and at her death, to 
her children, and the trustee sold and madea deed, as trustee, to the 
whole estate, A, the life tenant, entering on the-deed a written consent 
to the making of the deed: 

Held, That this sale by the trustee and consent by the life tenant 
was not such an act by the tenant for life as, at common law, amounted 
to a forfeiture, and it was error in the Court to hold that, on the making 
of such a deed, a right of action, based on the forfeiture, accrued to the 
remainderman, and that the statute of limitations commenced to run. 
Bazemore v. Davis, 339. 

See Limitations, Statute of, 1-5. 


PRESUMPTION. 


1. To make out a case of a presumptive gift of lands, under section 
2622 of Irwin’s Revised Code, it is necessary to show that the exclusive 
possession of the child, without payment of rent, shall have continued 
seven years during the lifetime of the father, and if he (the father) die 
before the seven years is complete, the presumption provided for does 
not exist. McKee v. KcKee et al., 332. 

2. The “‘distribution’’ of an estate is prima facie presumed to have 
been by the methods pointed out by law. and that a return thereof has 
been made to the Ordinary, and parol evidence of the terms of the 

distribution is not admissible, unless it appear that there was 

754 *no return, or some excuse shown why it was not presented. Ibid. 
3. The law does not presume malice against a judicial officer 
because he renders an illegal judgment, or because, in the discharge of 
his official functions, he does an illegal act. Campbell v. The State. 353. 

4. When goods delivered to a common carrier for transportation were 
seized by legal process and taken out of his possession by the sheriff, 
and the carrier forthwith gave notice to the consignor and consignee, 
and they made no reply and took no further notice of the proceedings: 

Held, That the carrier had a right to presume they had abandoned 


‘the property, as subject to the legal process which had seizedit. Savan- 


nah, G. & N. A. R. R. Co. v. Wilcox, Gibbs & Co., 432. 

5. Goods are prima facie presumed to have been received by a carrier 
in good order for shipment, and if they were not so, it is for the carrier 
to show it. Breed, lessee, v. Mitchell, 533. 

See Railroads, 8, 17. 
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PRINCIPAL AND AGENT. 


1. If one adopt a contract made with his agent, who had no authority 
to make such a contract, he must adopt it entirely ; he cannot adopt a 
part and repudiate a part. Southern Express Co. v. Palmer & Co., 85. 

2. The purchaser of cotton, who stores the same with a warehouse- 
man, is liable for the storage, notwithstanding he is the agent of a 
third party in making the purchase, unless he disclose the fact of his 
agency, and his principal, to the warehouseman. Garrard, ex’r, wv. 
Moody, 96. 

3. If, after such storage, the bailee ascertained the agency, and 
elected to go on the principal for his claim for storage he would be 
bound by such election; and when the Court charged this principle, 
and further charged, that, ‘’IT'o make inquiries as to whether the prin- 
cipal be liable, to request that his accounts be forwarded to the princi- 
pal to ascertain if he will pay them, will not be an election, there must 
be an intent to look to an ascertained principal alone for payment to 

constitute an election,’’ it was not error—the more especially 
755 when *the whole charge is looked to in connection with the evi- 
dence on this point in this case. Ibid. 


4. When the court fully and distinctly leaves the questions as to the 
agency and election to the jury, it was not error—at least not such 
error as to authorize a new trial, for the Court to have refused to allow 
a witness to testify: ‘‘That after the presentation of the account to 
A. B. (the alleged principal) by the attorney of defendant, which fact 
was known to the executor of the purchaser of the cotton, the executor 
paid to A. B. about $8,000 00 due by the testator to A. B. on a guar- 
anty.”’ Ibid. 

5. Such evidence may exhibit the equity of the principle why an elec- 
tion should discharge the agent, but it would not tend to establish the 
point in issue, as against the creditor, to-wit: Had he made an elec- 
tion ? Ibid. 

6. Where an agent and overseer sues his employer on an open 
account, for his services rendered as such, it is competent for the 
defendant to prove and recoup the damages sustained by him in conse- 
quence of the failure of the plaintiff to enforce the provisions of the 
contract made by him as the agent of the defendant, with the freed- 
men. Lee v. Clements, 128. 

7. When money, goods or supplies are furnished by the owner of a 
plantation to his agent and mauager thereof, to be advanced to the 
freedmen in his employ, to be paid for at the end of the year out of 
their share of the crop, and the same has been received by such agent 
or manager, the burden of proof to show that he has made a proper 
application of such money, goods and supplies for the benefit of the 
Owner, is upon him, but the more especially is it so when the agent and 
manager is specially instructed to keep a regular account of his receipts 
and disbursements, as in this case, otherwise the owner of the planta- 
tion cannot make a fair and just settlement with his laborers at the end 
of the year. Ibid. 

8. If the plaintiff failed and neglected, as the agent and manager of 
the defer.dant, to keep a regular account of his receipts and disburse- 
ments, when he was specially requested to do so, and in consequence 

thereof, the defendant has been damaged by such negligence, then 
756 he is entitled to recoup such damages, and have the same *de- 

ducted from the plaintiff’s claim for his services as such agent 
and manager. Ibid. 

9. Where M. had cotton stored at a warehouse, and sold forty-three 
bales to Y. for himself, and fifty-six bales to him as the agent of E., 
avd one hundred and _ seven bales to jiim as the agent of W., and the 
bills for the cotton being made to Y., because he told M. that he would 
pay the storage, and the question on trial was whether Y. was respon- 
sible for the storage of any more of the cotton than the forty-three 
bales purchased for himself : 

Held, That this depends upon the fact whether the credit was given 
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to Y. for the storage of the entire lot, or whether any part of it was 
stored on the credit of E.or W. Young v. Moody, 448. 

10. If the supervisor of a railroad, who has authority to purchase 
cross-ties for his principal, contracts with a party for their purchase, 
stating to the seller that his principal wants them to lend to another 
railroad to which it had promised them, and the cross-ties are fur- 
nished and puton the cars of the road whose agent has thus con- 
tracted for them, such road is liable for their payment, notwithstand- 
ing the statement as tothe purpose for which they were purchased 
be not true, and the real fact was that the supervisor was the agent 
of another party in making the purchase. The seller is not affected 
by the truth or falsehood of the statement. Southwestern R. R. Co. 
v. Knott & Co., 516. 


PRINCIPAL AND SECURITY. 


1. Where a proposition is made by the principal debtor in the judg- 
ment to pay less than one-half in satisfaction thereof, to which the 
plaintiff assented, provided the payment should be made within thirty 
days, this, without more, did not injure the surety or increase his 
risk, or expose him to greater liability, by which he would be dis- 
charged. Sullivan v. Hugely, 486. : 

2. Where, pending an action on a sheriff’s bond, the sheriff and one 
of the securities die, the plaintiff may proceed against the surviving 

securities. Bullock, Gov’r, v. King et al., 550. 


757 *PROMISSORY NOTES. 


1. A promissory note was given, payable at twelve months. 
The note was transferred by the payee, and a few days after its 
maturity, the transferee or bearer indorsed the note to plaintiff. It 
does not distinctly appear from the evidence whether the first transfer 
was made before or after the maturity of the note. The defense 
against the note was that the payee procured it by duress or threats 
amounting to fraud. The Court charged the jury, that if the note was 
procured by duress (stating what constitutes duress,) and the plaintiff 
came into possession of the note after it fell due, they would find for 
the defendant : 

Held, That this charge of the Court was error, inasmuch as it 
assumes that the first transfer of the note was not made until after 
its maturity. If the first transferee came into the possession of the 
note before it was due, and the law presumes he did, unless the con- 
trary was proven, then, under the decision in Robinson v. Vason et 
al., 37 Georgia, 66, the defenses could not be set up against him, and 
his indorsee holds the note free from all the equities against which 
it was protected in his hands. Hogan v. Moore et al., 156. 

2. When the maker and indorser of a promissory note are dead, and 
the administrator of the maker is also executor of the indorser, and suit 
is brought on the note against him in both capacities;.though the judg- 
ment does not specify the relation of maker and indorser, it is good 
against him, at least, so far as he is the representative of the maker, 
and if levy be made accordingly, he cannot arrest iton that ground 
by affidavit of illegality. Woolfolk, adm’r and ex’r, v. Kyle, 419. 

3. Whena suit was pending on a promissory note dated January 
1st, 1860, for $240 00, due one day after date, made by C. McCalla, with 
a memorandum onthe back thereof as follows: ‘‘The within note to 
be paid when C. McCalla collects acertain note on Thomas Pledger 
for $251 00.”’ And it wasin proof, by a witness, who was present when 
the note was made, that it, ‘‘the note, was given fora note the payee 
had on Pledger, which C. McCalla was tocollect; when collected, he 
was to pay the note sued on. The payee wasto pay C. McCalla for 
his services. | The memorandum was made at the same time as the 

note :’ 
758 *Held, Thatthese facts were proper to be considered by the 
jury in determining what the parties meant by the note and 
memorandum, and that it was error in the Court to charge the jury 











48 Grorcia REPORTS 759 


Index 


that they could only consider it as it tended to show fraud or want of 
consideration. McCalla v. McCalla, 503. 

4. If the facts show that it was the intent of the parties, by this 
note and memorandum, simply to make C. McCalla an agent to collect 
the Pledger note, then his liability would depend on whether he did 
collect it, and if not, whether he failed to use that diligence which it 
is the duty of a paid agent to use. Ibid. 


RAILROADS. 


1. Where a railroad company claims title toland, as having been 
condemned under the provisions of its charter, the burden of proof is 
upon the company to show a strict compliance with its terms. Mobley 
v. Breed, lessee, 44. . 

2. Upon thetrial of the issue as to whether land was legally con- 
demned under the provisions of the charter of a railroad company, it 
was error to allow a witness to testify that ‘‘the assessment was made 
in accordance with the provisions of the charter, and all the notices 
required to be served, were either served or waived by the parties,’’ 
although the original papers may have been lost or destroyed. Ibid. 

3. Where the owner of land, through which a pro d railroad will 
run, contracts to accept payment for his land in e stock of said 
company, upon the consolidation of said company with another, said 
land-owner is not compelled to accept the stock of said new company. 
Ibid. 

4. When, during the late war, acompany of men organized as sol- 
diers, though unarmed, were on their way from Columbus to Atlanta, 
with the open intent to offer themselves to Governor Brown for service 
as soldiers in the Confederate army, anda railroad company received 
them on its cars as soldiers, with their baggage, the transportation to 
be paid for by the State or Confederate authorities : 

Held, That both the company of men and the railroad company 

759 were engaged in an illegal transaction, and *the rule in pari de- 

licto, etc., applies to a suit against the railroad company for neg- 

ligence in its duty as a common carrier. Redd, ex’r, v. Muscogee R. R. 
Co., 102. 

5. But when it appeared by the proof that one of the soldiers having 
with him a negro slave, and the railroad company refused to carry the 
slave as a soldier, or as a part or adjunct to the company, but demanded 
and received from the soldier fare for said slave as an ordinary passen- 
ger, the rule in pari delicto does not apply, and if the owner of the 
slave is injured by the negligence of the road, he can recover for the 
injury. Ibid. 

6. A member of a chartered company may, by his acquiescence or 
presumed assent, become bound by the acts of his company, and thereby 
be disabled from setting them up as a defense, when he could have 
so set them up were it not for such presumed ratification. May v. 
Memphis B. R. R. Co., 109. 

7. The original contract between the stockholders of a railroad com- 
pany, as contained in the charter, cannot be materially or essentially 
altered by an amended charter, so as to bind the subscribers thereto 
without their consent. Ibid. 

8. The presumption of the law is that the owner of a lot is acquainted 
with the condition of his own property, if a natural person, and if an 
artificial one, that it has such knowledge through its agents and em- 
ployees. Nelson v. Central Railroad and Banking Company, 152. 

9. An action of trespass quare clausum fregit, which sets forth that 
the defendant had, without authority of law and without consent of the 
plaintiff, built a railroad upon the plaintiff’s land and had used and 
occupied it for a right of way since 1858 (more than seven years) is not 
demurrable, on the ground that on its face it shows the plaintiff’s right 
to be barred by the statute of limitations. Atlantic and Gulf Railroad 
Company v. Fuller, trustee, 423. 

_ 10. The owner of land taken by a railroad company for right of way 
is not debarred of his action for trespass, because the charter author- 
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izes the company, in a particular way, to so appropriate the land, unless 
the company have pursued the mode pointed out, and thus acquired 
the legal right. Ibid. 
760 *11. When in a suit against a railroad company, for killing the 
plaintiff’s mule by the negligent running of its trains, it appeared 
that the mule was found dead near the track ove morning, under cir- 
cumstances indicating that it had been killed by the train, which had 
passed that way during the previous night, and it further appeared 
that the place where the mule was killed was in a field, into which the 
plaintiff had turned it with other stock to graze, and that said field was 
a common inclosure of the plaintiff’s land and the railroad track—the 
plaintiff’s fence on two sides, running over the right of way to the 
track, and with cattle pits across the track : 

Held, That under such circumstances the railroad company was not 
liable for killing the mule, unless there was some actual negligence of 
the persons managing the train, and it appearing affirmatively by the 
evidence, (without contradiction) that there was no negligence or want 
of care, and the jury having found for the plaintiff, the Judge ought to 
have granted a newtrial. Maconand Augusta R. R. Co. v. Vaughn, 464. 

12. Where there was a trial of a suit for damages for killing the 
plaintiff's cow, against a railroad company, and the declaration claimed 
as a part of the damages, expenses of litigation, under section 2801 of 
Irwin’s Revised Code : 

Held, That it was not error in the Court to permit the plaintiff to 
prove “that he offered to compromise, that they refused and offered to 
pay him $3000. He refused to take $50 00, but was willing to settle 
without suit.’’ Selma, Rome and Dalton Railroad Company v. Flem- 
ing, 514. 

13. In an action against a railroad company for killing a cow of the 
plaintiff by the running of its cars, it was not errorin the Court to re- 
fuse to charge as requested: ‘“‘If plaintiff’s cow fell down a bank and 
rolled under the train after the engine passed her, or if the cow jumped 
on the track fifteen feet in front of the engine, then the accident was 
uuavoidable and the company is not liable.’’ Whether the company 
was negligent or not it was for the jury to find, and it was not the duty 
of the Court to decide whether or not, under such circumstances, there 

was negligence. Ibid. 
761 *14. If the supervisor of a railroad, who has authority to pur- 

chase cross-ties for his principal, contracts with a party for their 
purchase, stating to the seller that his principal wants them to lend to 
another railroad to which it had promised them, and the cross-ties are 
furnished and put on the cars of the road whose agent has thus con- 
tracted for them, such road is liable for their payment, notwithstand- 
ing the statement as to the purpose for which they were purchased be 
not true, and the real fact was that the supervisor was the agent of an- 
other party in making the purchase. The seller is not affected by the 
truth or falsehood of the statement. Southwestern Railroad Company 
v. Knott & Co., 516. = 

15. When, without authority of law, a railroad company, thirty years 
ago, changed the public road at one of its crossings, cut out a new road, 
and, at some expense, built a bridge over a stream said new road 
crossed ; and, by common consent, the old road was abandoned and the 
new one used by the public: 

Held, That the railroad company, in the absence of any contract so 
to do, is not bound to keep up said bridge, and the mere fact that the 
company first built it, and that it has since, at various times, repaired 
it, (it being near one of its depots,) does not make an implied contract 
with the county that the company will keep it in repair. Brookins, Or- 
dinary, v. Central Railroad and Banking Company, 523. 

16. A non-resident of this State, who is the lessee of a railroad in this 
State, and therefore liable to be sued as was the railroad company, is 
none the less liable to be proceeded against by attachment as other non- 
residents are. Breed, lessee, v. Mitchell, 533. 

17. When a suit was brought against a railroad company for dam- 
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ages caused to the plaintiff by his falling into an excavation made by 
the company across the public highway, and it appeared in proof that 
the public highway had for years run in a particular place; that on the 
approach of the railroad constructors to that place, the road had been 
turned so as to take a different route; that within a week or ten days 
after the change, the plaintiff, traveling the road with his wagon and 
team, had taken the old route, it being in the night, and had been 

stopped by the cut or excavation; that he had got out of his 
762 wagon to see what was the matter, and in *passing to the front 

had fallen into the cut and broken his thigh, so as to cause him 
great pain, expense and loss of time, and so as to lessen his effective- 
ness as a working man one-fourth, for life, and so as to shorten his leg 
by three inches: 

Held, That the burden of showing that the route of the road had 
been legally changed, was upon the defendant, and this could only be 
shown by production of the order, or by proof of such long established 
usage as to justify a presumption of such order. Atlanta and Rich- 
mond Air Line Railroad Company v. Wood, 565. 

18. The measure of damages in such a case is the actual injury suf- 
fered. This may include bodily and mental suffering. And when the 
Court added to this charge that the jury might include ‘‘the injury to 
his pride, his manhood :’’ 

Held, That whilst the latter language is not strictly accurate, yet, as 
the proof shows that the plaintiff was permanently deformed by being 
lamed for life, the jury may well have understood the Court, as re- 
ferring by his words to this deformity, and as the verdict is not exces- 
sive, this Court will not disturb it. Ibid. 


RATIFICATION. See Principal and Agent, 1. 
RECEIVER. 


A receiver appointed by a Chancellor to ‘‘collect’’ the effects belong- 
ing to a corporation, a defendant in a suit pending in Chancery, has no 
authority to bring a suit in order to get possession of the effects, unless 
he be specially authorized so to do by the order of the Chancellor, and 
if he bring such suit and fail to show the order, he cannot recover. 
Screven, receiver, v. Clarke, 41. 


RECOUPMENT. 


1. Where an agent and overseer, sues his employer on an open ac- 
count for his services rendered as such, it is competent for the defend- 
ant to prove and to recoup the damages sustained by him, in conse- 
quence of the failure of the plaiutiff to enforce the provisions of the 
contract, made by him as the agent of the defendant, with the freed 

men. Lee v. Clements, 128. 
763 *2. If the plaintiff failed and neglected, as the agent and man- 

ager of the defendant, to keep a regular account of his receipts and 
disbursements, when he was specially requested to do so, and in conse- 
quence thereof the defendant has been damaged by such negligence, 
then he is entitled to recoup such damages, and have the same de- 
ducted from the plaintiff’s claim for his services as such agent and 
manager. Ibid. 

3. When the landlord failed to repair the roof of the store-house, 
after notice of its leaky condition, and his tenant’s goods were dam- 
aged thereby, the tenant is entitled to recoup the amount of such 
damages as against a distress warrant for the rent. Guthman v. Castle- 


berry, 172. 
REGISTRY. See Deeds, 11. 
RELEASE. See Partnership, 6. 
RES GESTZ. See Criminal Law, 28, 42. 
ROADS AND BRIDGES. 


1. Under the Act of December 5th, 1805, granting to the Inferior 
—e 





764-765 48 GrorciA REpPorTS 
Index 


Courts of the several counties of this State, jurisdiction to authorize 
the establishment of bridges and ferries, etc., it was not within the 
powers of the Inferior Court of Floyd county to grant to any person 
the exclusive right to build and establish bridges upon the Coosa and 
Etowah rivers, for three miles from the junction of said rivers in said 
county, nor had the said Court or its successor, the Ordinary, under 
any law passed since 1805, any such authority, and the order of the In- 
ferior Court granting the exclusive privilege contended for, is without 
authority and void. Wright et al. v. Nagle et al., 367. 

2. When, without authority of law, a railroad company, thirty years 
ago, changed the public road at one of its crossings, cut out a new road, 
and, at some expense, built a bridge over a stream said new road 
crossed ; and, by common consent, the old road was abandoned and the 
new one used by the public: 

Held, That the railroad company, in the absence of any contract 

764 so to do,is not bound to keep up said bridge, *and the mere fact 

that the company first built it, and that it has since, at various 

times, repaired it, (it being near one of its depots,) does not make an 

implied contract with the county that the company will keep it in repair. 
Brookins, Ordinary, v. Central Railroad and Banking Company, 523. 

3. When a suit was brought against a railroad company for damages 
caused to the plaintiff by his falling into an excavation made by the 
company across the public highway, and it appeared in proof that the 
public highway had for years run in a particular place; that on the 
approach of the railroad constructors to that place, the road had been 
turned so as to take a different route; that within a week or ten days 
after the change, the plaintiff, traveling the road with his wagon and 
team, had taken the old route, it being in the night, and had been 
stopped by the cut or excavation; that he had got out of his wagon to 
see what was the matter, and in passing to the front had fallen into the 
cut and broken his thigh, so as to cause him great pain, expense and 
loss of time, and so as to lessen his effectiveness as a working man one- 
fourth, for life, and so as to shorten his leg by three inches: 

Held, That the burden of showing that the route of the road had been 
legally changed, was upon the defendant, and this could only be shown 
by production of the order, or by proof of such long established usage 
as to justify a presumption of such order. Atlanta & R. A. L. Rail- 
road Company v. Wood, 565. 


RULE AGAINST OFFICER. 


1. When money was raised by the sheriff under a fi. fa. in favor of 
A, against B and C, the holder of an older fi. fa., placed the same in 
the hands of the sheriff to claim the money, and gave him notice to 
hold the money for distribution by the Court, and the defendant insti- 
tuted proceedings under the Relief Act of 1868, to reduce the older 
judgment, and pending these proceedings, though under the belief that 
they had been abandoned, the sheriff had paid the money over to the 
older fi. fa., which had, in the meantime, been purchased by A, the 
holder of the younger fi, fa., and the proceedings to reduce the other 

judgment were afterwards abandoned by the defendants : 
765 *Held, That it was error in the Court, on the motion of the de- 
fendant, to direct the money thus paid upon the older fi. fa. to be 
indorsed as a credit upon the younger fi. fa. Moses v. Flewellen, 23. 

2. Two attachments were placed in the hands of a sheriff and levies 
made, and whilst the property was in the possession of the sheriff the 
defendant gave replevy bonds, the security justifying, and stated in 
the answer of the sheriff, to have been at the time a citizen of the State 
of Georgia, and no exception was taken to the bonds at the return term 
of the attachments; at the trial term, judgments were rendered against 
the principal and security, and executions placed in the hands of the 
sheriff, who made returns of nulla bona; the plaintiff petitioned the 
Court for a rule against the sheriff, who set up the above stated facts 
in his answer, and alsothat he had acted in good faith; the answer was 
not traversed. The Court did not commit error in refusing to make the 
rule absolute. Nagle, adm’r, v. Lumpkin, sheriff, 521. 
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SERVICE. 


1. Where an action was brought by A for the use of B, against C, and 
it appeared on the face of the declaration that the suit was brought for 
the use of B, and C acknowledged service and waived a copy of the 
declaration before the writ was filed: 

Held, That the acknowledgment of service and waiver of copy, so 
charges C with notice of the equitable rights of B, that he cannot af- 
terwards, before the writ is actually filed, buy up a debt against A and 
plead it as an offset, unless he, in some way, affirmatively makes it ap- 
pear that when he did so acknowledge service, he did not know the suit 
was for the use of B. A mere general statement that when he bought 
the offset he did not know of the transfer to B, is insufficient. Whita- 
ker, for use, etc., v. Pope, 13. 

2. Service of the bill of exceptions by counsel for plaintiff in error, 
by mailing the same addressed to the attorneys of defendants, is in- 

sufficient. Clarke v. Lyon et al., 125. 
766 *3. Where service of the bill of exceptions is perfected by coun- 
sel for plaintiff in error, such service must be authenticated by an 
affidavit made by such attorney at the time of the service, and attached 
to the bill of exceptions. Ibid. 


SETTLEMENT. See Judgment, 6. 


SET-OFF. 


1. Where an action was brought by A for the use of B, against C, and 
it appeared on the face of the declaration that the suit was brought for 
the use of B, and C acknowledged service and waived a copy of the 
declaration before the writ was filed: 

Held, That the acknowledgment of service and waiver of copy, so 
charges C with notice of the equitable rights of B, that he cannot after- 
wards, before the writ is actually filed, buy up a debt against A and 
plead it as an offset, unless he, in some way, affirmatively makes it ap- 
pear that when he did so acknowledge service, he did not know the suit 
was for the use of B. A mere general statement that when he bought 
the offset he did not know of the transfer to B, is insufficient. Whita- 
ker, for use, etc., v. Pope, 13. 

2. A set-off is a cross action ; a debt cannot be pleaded as a set-off, if 
there be at the time a suit pending against the plaintiff for the same 
debt in favor of one who was at the bringing of said suit the true 
owner of the said set-off. Ibid. 

3. The maker of a promissory note, payable toa partnership, at sixty 
days, cannot set up a defeuse against the note that it was agreed be- 
tween him and two of the partners, when the goods were bought and 
the note given, that it should be settled at a future time by being cred- 
ited on an account held by the maker on one of those two partners, the 
other partner not being a party to such agreement. Harper v. Wrigley 
& Knott, 495. . 

SHERIFF. 


1. When money was raised by the sheriff under a fi. fa. in favor of A, 
against B and C, the holder of an older fi. fa., placed the same 
767 in the hands of the sheriff to*claim the money, and gave him 
notice to hold the money for distribution by the Court, and the 
defendant instituted proceedings under the Relief Act of 1868, to reduce 
the older judgment, and pending these proceedings, though under the 
belief that they had been abandoned, the sheriff had paid the money 
over to the older fi. fa., which had, in the meantime, been purchased by 
A, the holder of the younger fi. fa., and the proceedings to reduce the 
other judgment were afterwards abandoned by the defendants : 
Held, That it was error in the Court, on the motion of the defendant, 
to direct the money thus paid upon the older fi. fa. to be indorsed, asa 
credit upon the younger fi. fa. Moses v. Flewellen, 23. 
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2. Where, in October, 1858, the sheriff took an insufficient bail bond, 
and at the first term thereafter, the plaintiff proceeded to have the 
sheriff and his securities on his official bond, declared by the judgment 
of the Court, special bail for the defendant, and having obtained judg- 
ment for his debt, he proceeded by scire facias to make the sheriff and 
his securities liable as bail, but failing in this, in consequence of a plea 
that the defendant was dead, he appealed and dismissed the scire facias, 
and in June, 1866, commenced suit on the sheriff’s official bond for fail- 
ure to take bail: 

Held, That having elected to hold the sheriff and his securities liable 
as bail, the plaintiff is concluded by the remedy he has chosen, and can- 
not now resort to the official bond of the sheriff. Mosely, adm’x, v. 
Lyon et al., 398. 

3. Two attachments were placed in the hands of a sheriff and levies. 
made, and whilst the property was in the possession of the sheriff, the 
defendant gave replevy bonds, the security justifying, and stated in 
the answer of the sheriff to have been, at the time, a citizen of the 
State of Georgia, and no exception was taken to the bonds at the re- 
turn term of the attachments; at the trial term, judgments were ren- 
dered against the principal and security, and executions placed in the 
hands of the sheriff, who made returns of nulla bona; the plaintiff pe- 
titioned the Court for a rule against the sheriff, who set up the above 
stated facts in his answer, and also that he had acted in good faith ; 

the answer was not traversed. The Court did not commit error 
768 *in refusing to make the rule absolute. Nagle, adm’r, v. Lump- 
kin, 521. 

4. Where, pending an action on a sheriff’s bond, the sheriff and one 
of the securities die, the plaintiff may proceed against the surviving 
securities. Bullock, Gov’r, v. King, et al., 550. ; 

5. The entries on the Sheriff’s docket, (the sheriff being dead,) show- 
ing the payment of an execution by the security, are admissible in evi- 
dence, it being made to appear that the original executions were lost 
and the record of the judgment being produced. Willingham et al. v. 
Smith, 580. 

SHERIFF’S SALE. See Judicial Sale, 1-3. 


SOUTHERN EXPRESS COMPANY. See Carriers, 2-6. 
SPECIFIC PERFORMANCE. 


See Equity, 2. 
Landlord and Tenant, 5. 


STAMPS. See Evidence, 9, 10. 


STATE. 


When the Governor of this State, with other creditars of the Bruns- 
wick and Albany Railroad Company, filed a creditor’s bill against the 
company, alleging that the company was insolvent, and praying the 
appointment of a receiver, the bill charging that the State of Georgia 
was interested in the assets, in so far that it was stated that certain 
bonds of the company were in circulation, purporting to have upon 
them the State’s indorsement, and praying, on the part of the State, 
that the receiver might be appointed and the property preserved until 
the liability of the State should be ascertained : 

Held, That the Legislature having, by law, declared that the indorse- 
ment of the bonds was illegal and void, it was not error in the Chancel- 
lor, on motion of the Governor, to dismiss the State as a party plain- 

tiff to the bill, even if the receiver had been appointed and had 
769 *possession of the effects of the company under the order of the 
Court. B. & A. R. R. Co. v. The State, 415. 


STATUTE OF FRAUDS. See Frauds, Statute of, 1. 
STATUTE OF LIMITATIONS. See Limitations, Statute of, 1-5. 
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SUPERSEDEAS. 


1. Where five or six suits were pending in the name of the Mayor of 
Augusta for the use of various parties, against the principal and se- 
curities of an auctioneer’s bond, the same defenses existing in each 
case, and one of the cases was tried and a verdict had, and the case 
carried to the Supreme Court of this State by bill of exceptions, with a 
supersedeas, and at the same term of the Superior Court at which this 
verdict was taken, the Court permitted verdicts and judgments in all 
the cases to be taken, and passed an order, without objection from any 
of the parties, directing that execution should not issue ia any of the 
said cases until the case carried to the Supreme Court was disposed of, 
and the case having been decided in the Supreme Court was, by writ of 
error, carried to the Supreme Court of the United States: 

Held, That the order staying execution in said cases, not having been 
excepted to, is still operative until the case is disposed of by the Su- 
preme Court of the United States, or until said order is set aside on a 
motion for that purpose. Russell v. O’Dowd et al.; O’Dowd wv. Russell 
et al., 474. 

2. When it appears from the papers on file with the clerk of the Su- 
perior Court of this State that, in a case carried by writ of error from 
this Court to the Supreme Court of the United States, proper steps have 
been taken to supersede the judgment, the Courts of the State have no 
longer jurisdiction of the case until the same is disposed of by the ap- 
pellate Court, or until, by order of said Court, the execution is per- 
mitted to proceed for want of a supersedeas or otherwise. Ibid. 

3. The remedy at law, by affidavit of illegality, is adequate to 

770 stop the progress of the execution, and a bill *to enjoin them 

was properly demurred to, as the defendant has a complete and 
adequate remedy at law. Ibid. 


TAX. 


Before the passage of the Act of August 24, 1872, there was no au- 
thority in any officer to transfer an execution for taxes so as to entitle 
the transferree to enforce the same by levy and sale of the property of 
the defendant. Smith v. Mason, 177. 


TAX COLLECTOR. See Officers, 1, 2. 
TRESPASS. 


1. An action against a common carrier for negligence in the per- 
formance of his duty as a carrier, under a contract to carry, is an ac- 
tion upon the case ex delicto, and may be joined with a count in trover 
or trespass vi et armis, but if the action be for negligence alone, under 
the contract to carry, or if the counts in trover or trespass vi et armis, 
be abandoned, the plaintiff cannot repudiate the contract, either ex- 
pressed or implied, under which the carrier received the goods, and re- 
reo for an unlawful taking. Southern Express Company v. Palmer 

o., 85. 

2. A carrier who receives goods to carry from one not authorized to 
deliver them to him, is a trespasser, and may be sued in trover for the 
goods, as any other illegal taker may be; but if a suit be brought 
against him as a carrier, charging him with having taken the goods 
under a contract with the plaintiff’s agent, and with neglect of duty 
under the obligations of that contract, and there be no count fora 
wrongful taking or conversion, the plaintiff can only recover for a 
breach of duty, under the contract, as made with his agent: 

3. The contract in the record between the Adams Express Company 
and the Southern Express Company is an express contract, signed by 
both parties, in which it is specifically agreed that the Southern Ex- 
press Company should not be liable for ‘‘river risks’? on any goods de- 
livered to it for carriage by the Adams Express Company, and if the 

owner of the goods sue the Southern Express Company, not asa 
771 ~+tortious taker, *but as a carrier under that contract for negli- 
gence, by which the goods were lost, he must abide by its terms. 
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Aliter, if he sue in trover or in trespass for an illegal taking or con- 
version. Ibid. 

4. The case of the Southern Express Company v. Shea, 38 Georgia 
Reports 519, and the case of the Southern Express Company v. Cohen & 
Menko, 45 Georgia Reports 148, are, as to the facts and the pleadings, 
similar to the present case, and must controlit. Ibid. 

5. If an action upon the case, against a common carrier for negli- 
gence, under his contract, be brought within four years, and after four 
years have elapsed, the plaintiff amend his writ by adding a count in 
trover, and a count for trespass vi et armis : Query—whether the new 
counts are barred? Ibid. 

6. Since the 1st of January, 1863, under section 2960 of our Revised 
Code, the owner of land may maintain an action for trespass thereupon, 
even though he have not actual possession of the same. Atlantic & 
Gulf R. R. Co. v. Fuller, trustee, 423. 

7. An action of trespass quare clausum fregit, which sets forth that 
the defendant had, without authority of law and without consent of the 
plaintiff, built a railroad upon the plaintiff’s land, and had used and 
occupied it fora right of way since 1858 (more than seven years) is not 
demurrable, on the ground that on its face it shows the plaintiff's right 
to be barred by the statute of limitations. Ibid. 

8. The owner of land taken by a railroad company for right of way is 
not debarred of his action for trespass, because the charter authorizes 
the company, in a particular way, to so appropriate the land, unless 
the company have pursued the mode pointed out, and thus acquired the 


legal right. Ibid. 
TROVER. 


1. Where the plaintiffs loaned seventeen shares of railroad stock to 
the defendants, upon which to borrow money, and transferred to them 
the title thereto, the stock to be returned on demand ; and the defend- 

ants borrowed money from certain parties, transferring to them 
772 the title to the stock as collateral security with *the consent of 
the plaintiff, the plaintiff cannot, upon a demand on defendants 
therefor, maintain an action of trover for the stock, before the incebt- 
edness to secure which it was transferred became due. Aliter, if the 
defendants had failed to meet said indebtedness at maturity. Savage 
v. Smythe & Co. et al., 562. 
2. Mere nondefeasance is not a conversion. Ibid. 


TRUSTS. 


1. Where land was held in trust to A for life, and at her death, to her 
children, and the trustee sold and made a deed, as trustee, to the whole 
estate, A, the life tenant, entering on the deed a written consent to the 
making of the deed: 

Held, That this sale by the trustee and consent by the life tenant was 
not such an act by the tenant for life as, at common law, amounted to 
a forfeiture, and it was error in the Court to hold that, on the making 
of such a deed, a right of action, based on the forfeiture, accrued to the 
remainderman, and that the statute of limitations commenced to run. 
Bazemore v. Davis, 339. 

2. An indebtedness to authorize a sale of a trust estate must have 
been contracted for articles, or property, or money furnished for the 
use and benefit of the trust estate. Clinch et al. v. Ferril & Weslow 
et al., 365. 

3. An execution based upon a judgment against trustees which fails 
to specify the property to be bound for its payment, having been levied 
upon the trust estate, the sale will be enjoined. Ibid. 

4. Where a suit is instituted against trustees for advances alleged to 
have been made to one of the cestui que trusts, with the assent of the 
defendants, for the use of the trust estate, and a general judgment is 
taken against the trustees, and the execution based thereon is levied 
upon the trust estate, the cestui que trusts not being parties to the exe- 
cution, could not file an affidavit of illegality. Ibid. 
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5. A Judge of the Superior Court in this State did not have the power, 
either in term or at Chambers, under the Act of 20th February, 1854, 
or under the provisions of any statute, or of the common law, to 

grant authority to a trustee to sell and convey land held by 
773 *said trustee for an infant cestui que trust, unless such infant 

was made a party to the proceedings instituted for that purpose, 
by a representative properly appointed. Hill et al. v. Printup, 452. 

6. Where a trustee received a large sum of money in April, 1860, 
andin February, 1864, obtained an order from the Judgeof the Su- 
perior Court, authorizing him, as trustee, to invest the fund then in 
his hands in Confederate money, in Confederate bonds, which was 
done, and the same became worthless. it was error to charge 
that the order of the Judge of the Superior Court was con- 
clusive proof that it was trust money which was so ordered to be in- 
vested. Westbrook, trustee, v. Davis et al., adm’r, 471. 

7. When a trustee has received Confederate money during the war 
in the discharge of his legal duty, when it was the common currency 
of the country, in good faith, when prudent business men were receiv- 
ing it, he will be protected, but the factsand circumstances under 
which it was received, must beclearly and satisfactorily shown as 
evidence of that good faith and the fairness of the transaction. Ibid. 

8. If a trustee violates the law in the discharge of his duties, he is 
responsible for such violation, no matter how honestly he may have 
acted. Ibid. 

9. By a marriage settlement a trustee was appointed, and the prop- 
erty vested in him for the use of the wife, with powerin the wife to 
dispose of the property by will, and if she died leaving children and 
without executing a will, then to those children and their legal repre- 
sentatives in equal degree. The trustee brought ejectment for a 
portion of the trust property laying a demise in his name as trustee 
for the wife and children. Pending the action the wife died : 

Held, That the action did not abate, but that the same may be pros- 
ecuted for the recovery of the property, so that the trustee may be 
enabled to execute the trust by turning over the possession to those 
who may be entitled, and to that end may make such amendment and 
add such demises as may be necessary to make the children formal 

parties. Findlay et al. v. Artope, trustee, 537. 
774 *10. If a guardian purchase land, intending to receive a prom- 

issory note on other parties, from an administrator, in whose 
hands is the estate in which his ward hasa share, and to pay for the 
land with such note, the consideration of which, is the purchase 
money of the same land when sold by the administrator, and he does 
receive the note from the administrator as the portion of the ward in 
said estate, and pays the whole price of the land with it, and takes 
the title to himself, it will so charge the land asa trustin the hands 
of the guardian, and his vendee who purchases with notice of such 
facts, as to entitle the ward through her next friend to assert her 
right of election between the fund thus appropriated, and the land 
thus purchased and paid for. .Johnston v. Janes et al., 554. 


11. In one item of a will executed in 1840, (the testator dying shortly 
afterwards) property is given to his executors in trust for all the chil- 
dren of testator—including a married daughter, and the husband of 
such daughter being one of the executors—‘‘for their sole and separate 
use during their natural lives and to remain to their children after their 
death ;”’ and in the next item of the will two of said executors (omit- 
ting the husband,) are appointed trustees for said married daughter, 
and it is immediately added, ‘‘and that her estate be held by them for 
the sole use and benefit of the heirs of her body :’’ 


Held, That both items will be considered in construing what estate 
was intended to be given to such daughter, and that an estate in trust 
for her sole and separate use is thereby created, and is not subject to 
— and sale for the debts of her husband. Clarke, ex’r, v. Harker, 
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UNITED STATES COURTS. 


1. The judgment ofa District Court of the United States, having 
jurisdiction of the parties and the subject matter of the judgment, is 
conclusive between the partiesin a State Court, upon the merits of 
the matter adjudged, but the jurisdiction of the Court is always open 
to inquiry. McCauley v. Hargroves, 50. 

2. Where there is nothing in the action of the Court to show that 

the defendant was notified, and the judgment upon its face shows 
775 +that the defendant did not *appear, and the return of the marshal 

is without any formal venue, and does not state where the de- 
fendant was served, it is competent for the defendant in a suit on the 
judgment in a State Court, to show that the service was effected out 
of the territorial jurisdiction of the marshal, and when he had no 
authority to effect service. Ibid. 


USURY. 


1. Where a party is solicited to make a loan, and to procure the 
means of so doing must spend time and incur trouble and expense in 
collecting the same from others, and does this at the request of the 
borrower, and upon his agreement to pay for such services and ex- 
penses, the transaction is not usurious. Atlanta M. & R.M. Co. vz. 
Gwyer, 9. 

2. Where an excess over the legal interest is paid for other good and 
ae consideration beyond the mere use of money, it is not usury. 

id. 

3. One creditor holding a common law judgment, where the debtor 
is involved or unable to pay all his debts, cannot enjoin another 
creditor in a common law judgment older than the first, on the ground 
that the latter has received from the debtor a sufficient amount of 
usury to discharge his existing judgment, and, from that fact. ask a 
decree, either that such judgment be declared satisfied, or postponed 
until the senior judgment is paid. Phillips et al. v. Walker, 55. 

4. Although a plea of usury does not ‘set forth the sum upon which 
it was paid, or to be paid, the time when the contract was made, where 
payable, and the amount of usury agreed upon,’’ etc., as required by 
section 3419 of the Code, yet if it does state the rate per cent. of interest 
which was agreed to be paid, and that the usury in the contract sued 
On amounts to as much as is due on the contract, and no demurrer or 
exception is taken to the plea, it is error in the Court to charge the 
jury that because the plea does not set forth the feregoing specifications 
they cannot consider it. Seisel & Bro. v. Harris, 652. 

5. Money was loaned at usurious rates toa firm composed of A, B 

and C, and a mortgage given by the borrowers on their stock of 
776 goodsto secure the debt. *The mortgage was foreclosed, and 

the fi. fa. was about being levied on the goods, when the mort- 
gagors, insisting upon indulgence being given them, and threatening 
to raise the question of usury against the debt, it was agreed that the 
mortgage should be given up, a portion of the debt be paid in cash and 
the balance in three installments. The notes of Aand B, who had 
formed a new partnership, (C having withdrawn -and left the State.) 
were given for these installments. One of these notes being paid, 
suitis brought on the other two: 

Held, Chat the contracts sued on are not purged of usury. Ibid. 


VENDOR AND PURCHASER. 


1. Where a party enters upon land under a contract of purchase, the 
relation of landlord and tenant does not exist, and the vendee, upon 
failure to pay the purchase money according to his contract, cannot be 
dispossessed as a tenant at sufferance. Brown v. Persons, 60. 

2. Whilst, as a general rule, it is true thatone who goes into posses- 
sion of land under a contract of purchase, cannot, at law, dispute the 
title of his vendor, so long as his possession is undisturbed, yet if the 
vendor himself parts with the title, or if it be sold under execution 
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against him, the vendee may, in good faith, attorn to the purchaser, 
and in an action of ejectment by the vendor against the vendee, the 
vendee may, though the purchase money is still unpaid, show such 
sale and attornment as a defense to the action. Beall et al. v. Daven- 
port et al., 165, 

3. Under section 3525 of the Code, it is necessary that the purchaser 
of real property should be in the possession of the same four years, 
before it can be discharged from the lien of a judgment against the 
person from whom he purchased. Glanton et al., ex’rs, v. Heard et 
al., 410. 

4. Where land is leased for a term of years, and the lessee places 
improvements thereon, and, before the expiration of the lease, sells 
said improvements and his interest under the lease to the lessor, taking 
a note in part payment therefor, the lessee is not entitled to a vendor’s 
lien upon theland for the amount of the note. Mitchell v. Printup, 

455. 
777 *5. Where possession in the vendor after the sale, was claimed 

asa badge of fraud, it was competent for a witness to testify 
that she heard the vendee, some time after the sale, say to the vendor, 
“‘he might have possession of the house free of rent if he would pay 
taxes and keepup repairs.’’ Although no reply was proven to have 
been made to the proposition, the fact that the vendor did continue in 
possession for several years, entitled the party offering the evidence to 
have it to go to the jury for what it was worth. Willingham et al. v. 
Smith, 580. 

6. If C was in possession of land at the time S purchased it, that fact 
was at least constructive notice to the purchaser, and was sufficient to 
have put him upon inquiry as to the character and extent of C’s claim. 
Cogan v. Christie et al., 585. 

7. Under section 3027 0f Irwin’s Revised Code, authorizing parties 
having equitable causes of action to institute proceedings for their 
recovery on the law side of the Superior Court, it is not competent for a 
plaintiff in execution on the trial of an issue, made upon an affidavit of 
a “claimant”’ of a tract of land levied on by the fi. fa., to enlarge and 
change the issue by alleging that, though the land is not subject to the 
execution, yet it was bought by the claimant from the defendant, with 
full notice that the purchase money for the same was still due to the 
plaintiff, and that the land is therefore subject to the vendor’s lien for 
the purchase money, which is the debt on which the judgment levied is 
founded. The amendment is not sufficiently germain tothe issue 
formed under our claim laws to justify it. Cox v. Wadsworth, 619. 


VENUE. 


1. The evidence failing to show where the offense was committed, a 
new triai will be granted. Carter & Meriwether v. The State, 43. 

2. A foreign corporation transacting business in this State, may be 
garnished for a debt it may owe anywhere in this State, where suit for 
such debt could be brought. Selma, R. and D. Railroad Company v. 

Tyson, 351. 


778 *VERDICT. 


The verdict, under the law, if they did not intend that the pun- 
ishment of death should be commuted, should have been a _ verdict of 
guilty generally. If the jury did intend, by their verdict, that the pen- 
alty of death should be commuted to imprisonment for life in the peni- 
tentiary, then, under the law, they should have so recommended. ‘The 
recommendation of the prisoner to the mercy of the Court did not 
authorize the Court, under the law, to commute the penalty of death. 
The verdict, therefore, under the law applicable to this class of cases, 
in which the penalty of death may be commuted, was an illegal ver- 
dict, and should be set aside. Johnson v. The State, 116. 


WAIVER. 
1. A member of a chartered company may, by his acquiescence or 





779-780 48 GrorciA Reports 
Index 


resumed assent, become bound by the acts of his company, and thereby 
be disabled from setting them up asa defense, when he could have so 
set them up were it not for such presumed ratification. May v. Mem. 
B. Railroad Company, 109. 

2. The acknowledgment of service of the citation was no waiver of 
the jurisdiction, and as Hitchcock did not appear or plead to the cita- 
tion, the judgment was void, and the remedy by affidavit of illegality 
may be used to make the question of jurisdiction. Jackson v. Hitch- 


cock, 491. 
WAREHOUSEMAN. 


1. The purchaser of cotton, who stores the same with a warehouse- 
man, is liable for the storage, notwithstanding heis the agent ofa 
third party in making the purchase, unless he disclose the fact of his 
agency, and his principal to the warehouseman. Garrard, ex’r, v. 
Moody, 96. 

2. If, after such storage, the bailee ascertained the agency, and 
elected to goon the principal for his claim for storage he would be 
bound by such election; and when the Court charged this principle, 
and further charged, that, ‘“To make inquiries as to whether the prin- 

cipal be liable, to request that his accounts be forwarded to the 
779 + principal to ascertain if he will pay them, will not *be an elec- 

tion, there must be an intent to look to an ascertained principal 
alone for payment to constitute an election,’’ it was not error—the 
more especially when the whole charge is looked to in connection with 
the evidence on this point in this case. Ibid. 

3. When the Court fully and distinctly leaves the questions as to 
agency and election to the jury, it was not error—at least not such error 
as to authorize a new trial, for the Court to have refused to allow a wit- 
ness to testify: ‘“That after the presentation of the account to A. B. 
(the alleged principal) by the attorney of defendant, which fact was 
known to the executor of the purchaser of the cotton, the executor paid 
to A. B. about $8,000 00 due by the testator to A. B. on a guararty.’’ 
Ibid. 

4. Such evidence may exhibit the equity of the principle why an elec- 
tion should discharge the agent, butit would not tend toestablish the 
point in issue, as against the creditor, to-wit : Had he made an election ? 
Ibid. 

5. Under a warehouseman’s receipt as follows: ‘‘Received from 
W. U. Garrard, one hundred and twenty-seven bales of cotton, marked, 
numbered, etc., as per margin, (the marks, etc., being given) subject to 
this receipt only, on paying customary charges and all advances, acts 
of Providence and fires excepted,’’ the warehouseman has not only a 
lien on the cotton, but the consignor is liable for the customary charges 
that may accrue, and his liability continues until he may sell and give 
notice to the warehouseman, unless he be discharged by the act or con- 
seat of the warehouseman. Ibid. 

6. Where M. had cotton stored at a warehouse, and Sold forty-three 
bales to Y. for himself, and fifty-six bales to him as the agent of E., and 
one hundred and seven bales to him as the agent of W., and the bills 
for the cotton being made to Y., because he told M. that he would pay 
the storage, and the question on trial was whether Y. was responsible 
for the storage of any more of the cotton than the forty-three bales pur- 
chased for himself : 

Held, That this depends upon the fact whether the credit was given 
to Y. for the storage of the entire lot, or whether any part of it was 

stored on the credit of E. or W. Young v. Moody, 498. 
780 *7, Where warehousemen are sued for damages incurred from the 
loss of cotton in weight, it is incumbent upon the plaintiff to show 
that such loss accrued from the negligence and want of proper care on 
the part of the defendants. Cunningham v. Franklin, Reed & Co., 531, 


WILLS. 


1. A testator directs his executor ‘‘to pay an annual sum of $500 00 
to his wife, out of the net income of his estate, in semi-annual install- 
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ments.’’ In another item of his will he refers to this bequest as an 
“annuity devised to his wife.’’ Nothing else in the will defines or 
limits the term of years during which it is to be paid. In four several 
items of his will he further gives, after deducting the foregoing annuity, 
one-fourth of the annual income arising from his estate to four several 
sets of legatees. For three of said shares in the income trustees are 
appointed. The fourth share is to be paid on certain conditions, with a 
remainder created therein. No time is appointed for the distribution of 
the estate, or the payment of any share thereof, except as to the in- 
come. The widow applied for dower in the land and the same was 
assigned to her. Subsequently she executed an agreement with the 
legatees whereby she relinquished her dower ‘‘to the estate and lega- 
tees,’’ on condition that the legatees paid her during her life the 
annuity given her by the will, and agreeing that the estate might be 
distributed, but the relinquishment to be void if the Courts would not 
decree a distribution. ‘This the legatees and the trustees appointed in 
the will agreed in writing todo. The executor was one of the trustees. 
The beneficiaries of the trusts are femes covert, and their children born 
and to be born. The executor filed a bill in chancery alleging the fore- 
going facts, further stating that the conditions on which the fourth 
share in the annual income was to be paid had happened, and asked the 
direction of the Chancellor as to the execution of the will, that the prop- 
erty might be diyided and turned over to the legatees and trustees 
‘‘on the same basis, terms, conditions and limitations as the annual 
income had been given,” etc., and that the right of the widow to the 
annuity might be secured by a proper decree. To this bill the widow, 

the trustees, etc., were parties, and their answers admitted the 
781 facts as stated and joined *with the executor in asking the decree 

prayed for. On the hearing, the Court, after the reading of the 
bill and answers, dismissed the bill for want of equity : 

Held, That the rights of the annuitant, under the agreement, and 
the liabilities of the respective shares for its payment, the condition 
attached tothe relinquishment of dower, and the beneficiaries of said 
relinquishmentand of the estate being mostly femes covert and children 
born and to be born, and who take the estate through trustees, make 
this a proper case for invoking the aid and direction of a Court of equity, 
in order that the rights of all parties may be finally adjudicated, and 
alldoubts as tothe proper construction of the will, and as to the time 
when the distribution of the estate can be made, may be removed, this 
Court holding that the gift or bequest of the income carries with it the 
corpus, under the limitations provided in the will. Hill, ex’r, v. Clarke 
et al., 526. 

2. When itis directed in a will that the estate of the testator shall be 
equally divided between his five children ‘‘after deducting a portion off 
of the shares of William J. and Caroline E.’’ equal to whzt had been 
advanced to them, and it appears from an agreed statement of the 
facts, that the executor (the only one surviving) came into the posses- 
sion of a certain lot, in the city of Augusta, as such executor, and as the 
property of the testator, and that the will had not been executed as to 
this lot and other property of the estate: 

Held, That the interest William J. and Caroline E. may have in said 
lot is not subject tolevy and sale under a judgment and execution 
obtained against said William J., and the husband of Caroline E., for 
a debt due from them. Clarke, ex’r, v. Harker, 596. 

3. In one item of a will executed in 1840, (the testator dying shortly 
afterwards) property is given to his executors in trust for all the chil- 
dren of testator—including a married daughter, and the husband of such 
daughter being one of the executors—‘‘for their sole and separate use 
during their natural lives and to remain to their children after their 
death ;:’’ and in the next item of the will two of said executors (omitting 

the husband,) are appointed trustees for said married daughter, 
782 andit is immediately added, ‘‘and that her *estate be held by 
them for the sole use and benefit of the heirs of her body :’’ 

Held, That both items will be considered in construing what estate 
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was intended to be given to such daughter, and that an estate in trust 
for her sole and separate use is thereby created and is not subject to levy 
and sale for the debts of her husband. Ibid. ; 

4. In 1862, Roath purchased lot number forty-five, in the city of 
Augusta, with a front of sixty feet, and running from Ellis to Greene 
street, and was residing on it when, in March, 1866, he purchased lot 
number forty-four, a vacant lot adjacent to number forty-five. of the 
same front and running the same length as number forty-five. He used 
part of lot forty-four asa flower garden, and part asa vegetable garden. 
There wasa fence around both lots. and a fence divided them when 
Roath purchased forty-four, and the evidence is conflicting as to the 
time when the dividing fence was taken down by Roath, whether it was 
before or after the execution of his will. In September, 1866, Roath 
made his will,and in one item ‘‘devised and bequeathed my house and 
lot on Ellis street, in the city of Augusta, where I now reside, to my wife 
for her natural life, and after her death, to my two nieces, M. andS. B. 
Crocker.’’ Inanother item, he gave all the balance of his estate, real 
and personal, to his wife, absolutely. Testator died in November, 1867 : 

Held, That the acts and sayings of Roath, which go to show that, at 
the time of the execution of the will, he considered and treated the two 
lots as one and as constituting the house and lot where he then resided, 
are competent as evidence in behalf of the remaindermen inan action 
of ejectment brought after the death of the wife of Roath to recover lot 
number forty-four. McElrath v. Haley et al., 641. 


WITNESS. 


1. Where the Court charged the jury ‘“‘that if there is a theory on 
which the case can be placed, andallof the witnesses speak the truth, 
that is the true theory, andit is your duty toadopt it. If there is a basis 
on which you can put the case, and all the witnesses speak the truth, it is 

your duty to adopt that astrue,’’ and immediately adds, ‘‘but if 
783 thiscannot be done, and the “testimony cannot be so reconciled, 

then look tothe witnesses. See what is true and what false. You 
are exclusive judges of this, and in passing upon it, you judge it notin 
detached portions, but determine the truth or falsehood of each fact by 
the light of allthe testimony inthe case. ‘ake each witness as heap- 
pears, and is presented to you by this record—by this testimony—as he 
appeared to you on the stand, and as his statements appeared before you, 
and from other witnesses in thecase, determine who is to be believed, 
what portion is to be believed and what rejected :”’ 

Held, That this charge was not error; and it placed no illegal limi- 
tation on the right of the jury to disbelieve any testimony or any 
witness, which, under the law and the evidence, they had the privilege 
to reject as unworthy of credit. Oneil v. The State, 66. 

2. Itis not competent to show bya witness, for the purpose of 
degrading and impeaching him, that he had, during the term of the 
court then in session, pleaded guilty to a criminal offense. The record 
of the plea of guilty was the highest and best evidence. Johnson v. 
The State, 116. 

3. Where the defendant is security upon a note, and is the adminis- 
trator of the maker, and is sued in both characters, the plaintiff is an 
incompetent witness. Dixon, adm’r, et al. v. Edwards, 142. 

4. Where the court charged the jury, ‘‘that every wituess in the case 
is to be believed until impeached in some one of the modes known to 
thelaw. A jury canzot arbitrarily, of their own motion, set aside the 
evidence of any witness ; the presumption of innocence attaches to 
witnesses which remains until removed by proof,’’ and there was no 
impeaching evidence, unless the statement of the defendant not under 
oath shall be considered as such, in reference to which the Court 
charged the jury, ‘‘that they were the exclusive judges of the weight 
that was due to such statement,’’ the charge was not erroneous. Jones 
v. The State, 163. 

5. When, ona trial for seduction, the female alleged to have been 
seduced was the sole witness to the principal facts, and in her evidence 
she declared that fortwo years after the alleged seduction before the 
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trial, she had lived a life disclosing great moral terpitude, hypo- 
784 crisy, *and the Court was asked, in writing, to charge the jury 

that one ground for disbelieving a female witness was, that if the 
witness disclosed in her testimony acts done by her and habits of life 
pursued by her which exhibit moral terpitude in herself, and the Judge 
refused: 

Held, That this was error, and the fact that the prisoner on trial 
is charged to have been the cause of said acts, and to have joined in 
them does not alter the rule. Woods uw. The State, 192. 

6. George K. Smith executed a deed to George Hamilton, and after- 
wards died. Hamilton conveyed the property by deed, after Smith’s 
death, tohis widow. The property was levied on as Smith’s property, 
after his death, and sold by the sheriff, by virtue of an execution 
issued against Smith in his lifetime, and bought by Willingham, who 
went into possession. Mrs. Smith brought ejectment. The issue was 
made by the defendant, Willingham, that Smith’s deed to Hamilton, 
who was his father-in-law, was fraudulent and void. One badge of 
fraud alleged was continued possession of-the property in Smith after 
making the deed to Hamilton: 

Held, That Mrs. Smith, not being a party to the cause of action, the 
other party to which was dead, nor the administrator or executor of 
George K. Smith being a party tothe suit pending, she was a com- 
petent witness for herself on the trial of the ejectment. Willingham 
et al. v. Smith, 580. 


